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Hours of Work and Overtime

A. Introdudion

This pgper will review therelevant sectionsof the Employment Standards Act of British
Columbia (the Act) and Regulationsthat relate to hours of work and overtime. This topic
is often thefocusof disputes between employees and employers and therefore, aworking
knowledgeof therulesin this areais an important preventative step in avoiding employee

complaints to the Employment Standards Branch of British Columbia (the ESB).

This pgper reviews the sectionsof the Act tha deal with:
* Hours of work limitations(meal breaks, split shifts, minimum daily pay, hours
free from work, no excessive hours),
*  Overtime generaly (daily and weekly overtime, travel time, opting out of the
Act),
* Banking overtime, and
* Manageasand overtime.

Claims for overtime broughtby employeesin court are aso discussed.

This paper contains excerpts taken directly from Qract ShestsOprovided on-line by the

ESB (www.labour.gov.bc.calesb/facshts). Theauthor has also induded pottionsof case

summaries foundin the Continuing Legd Education Sodety of BC publication entitled

CEmployment Standadsin British Columbia: Annotated L egislation and CommentaryQ



B. Hours of Work Limitations

1. Meal Breaks (Section 32)

Rules

TheAct sets outthat an employee mug not work more than five hoursin arow withouta
30-minute meal break. Aswell, an employee does not have to bepad for ameal break
unless he or sheisrequired to work or be available for work during ameal break.

Employers are nat required to provide coffee breaks.

A meal break mug be uninterrupted. In othe words, employees are entitled to be pad for
any meal break which does notlast at least onehdf hourfrom start to finish. The
Employment Standads Tribund (the Tribund) will imply aterm into the employment
contract of an employee which allows the employee to take breaks with pay if the
employer knew the employee was taking breaks and if the employer routindy pad wages

for those breaks withoutobjection.

An employer cannotseek avariance of section 32 of the Act. Variances are for employers
and employees who need theflexibility to establish work arrangements and schedules
tha do notstrictly meet the requirements of the Act. In these cases, theemployer and

affected employees can apply to the Director of Employment Standadsfor a'Variance.'



Exanples

In oneEmployment Standads case, a store clerk had unscheduled Gree timeOduring a
shift but was required to remain in the store and be available to attend to cusomers. It
was determined by the Tribund that Gree timeOwas notameal break and mus be

countd towardsthe calculation of hours of work.

2. Split Shifts (Section 33)

Rules

Nothing in the Act precludes an employer from indructing an employee to take breaks
tha split his or her shift. However, a split shift must be completed within 12 hours of

when the shift started.

Exanples
In oneEmployment Standards case, since the employer did notrequire the employee to
be available to work and because the employer specifically ingructed employees to take

breaks, the employee was notentitled to payment for overtime.

3. Minimum Daily Pay (Section 34)
Rules
Unde the Act, an employee who reports for work mug be pad by the employer for at

least two hours, even if the employee works less than two hours. If an employee whois

scheduled for more than eight hours reports for work, theemployee mug bepad for at

least four hours.




If work stopsfor areason completely beyondthe employer@ control, the employee must
still be pad for two hours or theactud time worked, whichever is greater. An employee

who reports to work but is unfit for work only hasto be pad for time actudly worked.

An employee who is notin compliance with WorkSafeBC (WCB) health and saf ety

regulationsonly hasto bepad for thetime actudly worked.

An employee cannotwaive his or her statutory right to minimum daly hours.

Exanples

In oneEmployment Standards case, the employee during her shift told her employer she
was sick. Theemploye sent the employee home even thoughthe worker told the
employer tha shewas capable of working to theend of theday. The Tribund foundtha
theemployer did not meet its obligaionto provideevidence to the ESB tha the
employee was not fit to work, and as a result the employee was entitled to bepaid for the

minimum daly hours tha she had worked.

In another case, it was foundtha thefact tha an employee sets his own hours does not
relieve the employer fromtheduty to pay minimum daly hous. Aswell, theemployer
cannotescapeliability for payment for minimum daily hours onthebasis tha it gave the

employee complete flexibility of working hous.



In athird case, theemployer knew tha the employee was working less than the minimum
hours prescribed unde this section of the Act and the employer allowed this to occur.
Therefore, the employe was foundliable to pay the worker for the minimum hours

required by this section of the Act.

4. Hours Free From Work (Section 36)

Rules

An employee mug have at least 32 hoursin arow free from work each week. If an
employee works during this period, he or shemug be pad time-and-a-hdf for all hours
worked. An employeeisalso entitled to have eight hours off between shifts unless

required to work because of an emergency.

5. No Excessive Hours (Section 39)
Rules
Unde this section of the Act, an employer mug nat require or allow an employee to

work excessive hours or hours hamful to theemployee's hedlth or safety.

Employment Standads case law suggests tha there are four questionsthat need to be
answered in consgdering whether an employee can (with judification) refuse work
because his or her hedlth was at risk:

a) Didtheemployee honestly bdieve tha his or he health or well bengwas

endangered?



b) Did the employee communicate this bdief to the supavisor in areasonable and
adequae manng?
c) Wasthisbdief reasonable in the circumstances?
d) Wasthedangea sufficiently seriousto jugify the particular action theemployee
took?
If aVariance is soughtregarding section 39 of the Act, theemployer mug propo an
aterndive schedule. Stating tha the employees will work 40 hours pa week on average,
with excessive hours beng worked from time to time when required, is not sufficient for

thegranting of aVariance unde theAct.

C. Overtime Generdly

1. Daily Overtime (Section 40)
Rules
After working eighthousin aday, an employee mug be pad time-and-a-hdf for the

next four hours worked, and doulde-time for all hours worked in excess of 12 hoursin a

day.

2. Weekly Overtime (Section 40)

Rules

An employee who works more than 40 hoursin aweek mug be pad time-and-a-haf
after 40 hous. Only thefirst eighthours worked each day are used to calculate total

hours for weekly overtime. For example, an employee who worked six 11-hourdaysin



oneweek would be pad 18 hours of daly overtime and eight hous of weekly overtime at

time-and-a-hdf.

A week runsfrom Sunday throughSaturday for the purposes of calculating overtime.

Section 35 of the Act places responsbility on theemployer to control an employe=3
hours of work if tha employer wants to avoid liability for overtime. Jug having a
workplace overtime QpolicyOis nat enough.The overtime section of the Act states that if
an employer Qlirectly or indirectlyOallows an employee to work more than eight hous a

day or 40 hours per week, tha employer will beresponsble for paying overtime.

Employment Standads case law sets out that an employee has the onus(on a bdance of
probabilities) to provetha he or sheworked overtime hours. In order to make a
successful overtime claim, an employee will normally need suppoting doaumentation

proving the amountof overtime worked.

Employers must keep prope records An employer@ claim that it was not aware that an
employee was working extratime does notinterfere with the employee@ rightto be paid
overtime wages for extratime worked. Aswell, employers cannotdischargether

overtime liability throughthe payment of bonuss.



3. Travel Time
Rules
Travel time by an employee is compensable for the purposes of calculating overtime if

thetime is GQvorkOtime and not simply traveling to and from work.

4. Opting out of the Act (Section 4)
Rules

Section 4 of the Act states:

Requirements of this Act cannot be waived

4 Therequirements of this Act and theregulations are minimum
requirements and an agreement to waive any of those requirements, not
being an agreement referred to in section 3 (2) or (4), has no effect.

Exanples

Theeffect of section4 of the Act isto prevent an employee and employer from
contracting out of therequirements of the Act (thisindudes the overtime requirements
unde section 40 of the Act). In other words an agreement by an employee to work
overtime for Gitraight-timeOpay is notavalid agreement and cannotbe enforced by the

employer at the ESB or in Court.

D. Banking of Overtime (Section42)

Rules
At an employe=3 written request, an employer may establish a time bank and credit the
employee® overtime wages to it ingead of paying thewages asthey are earned. An

employee can ask an employer at any timeto pay outall or part of thewages credited to



thebank. The employee may also request time off with pay for some mutudly agreed
period, or request in writing tha the bank be closed. Upontermination, or uponreceiving
an employee@ request to close the bank, the employer mug pay the outstanding baance

to theemployee.

An employer can close an employee® time bank after onemonth® written notice to the
employee. Where an employer closes an employee@ time bank, the employer mug,
within six monthsof cloang, pay theemployee all of the overtime wages credited to the
time bank, allow the employee to use the credited overtime wages to take time off with

pay or a combinaion of thetwo.
Overtime used or pad outmug be pad or used at therate it was earned. For example, an
employee who bankstwo hours at time-and-a-hdf is entitled to three hours off or three

hours pay.

If atime bank is established, subsections 27(1)(j) and 28(1)(j) of the Act describethe

recordstha the employea mug keep.

Section 72 of the Act does not allow for avariance of section42.

An agreement to provideonehou of pad time off for onehourof overtime violates

section 4 of the Act (as described abovein Part C4 of this paper).



If an employee has anggative bdance in atime bank at theend of his or her terminaion,
theemployer is notentitled to set off theamountowing on the employee@ find pay

cheque
Please note tha specia rules on overtime (generally) apply to agriculture, trangportation,
oil and gas exploration, silviculture and high technology employees. Please see the Act

and Regulationsfor more information on these employment types.

E. Managers and Overtime

Rules
A OnanagerOis excluded from the protectionsaccorded to employees in Part 4 (hou's of

work and overtime) and Part 5 (statutory holidays) of the Act.

The Employment Standads Regulation defines a GnanagerOas. (a) a person whose
prindpd employment resporsibilities consst of supavising or directing, or bath
supeavising and directing, human or other resources, or (b) apesonemployedinan
executive capecity. A personissaid to bein an executive capacity when he or she makes
key decisonswhich are critical to thebusness, such as:

* How many employees are to be employed;

*  Wha produd should be purchased or produced;

*  Wha services should be provided;

*  Fromwhomshould supplies be purchased; and

* At wha price should produds be sold.



Althoughmanagers are notentitled to payment for overtime they doremain entitled to be
pad for work peformed. If amanager is pad to do a pre-determined amountof work
then any work in excess of tha amountis work for which the employeeis entitled to be
pad. For example, if an office manager is hired to work 40 hous per week butingead
works 50 hoursin a given week, tha manager should be pad for an additiond 10 hours

of work at his or her regular houly wage

If amanage is hired at an agreed salary tha is pad regardless of thenumber of hous
worked, tha agreement should be given effect, unless it does not meet the minimum

requirements of the Act.

1. Who is a Manager: Considerations
To determineif an employeeis amanager, the ESB consders:

a How much cantheindvidud, onthear own or other'wise, materially and
subdantially affect the employment condtionsof those for whose work they are
hdd responsble by the organization?and

b) Wha kind of responsbilities does the employee have with regard to company
resources, even if there are certain checks on thar authority?

ESBExanples
Exanple 1
Anindividud worksfor alargeretail chan as a Pharmacy Manager. Theemployees she

supeavises are hired by theretail chan. Thisindividud is notaphamacist butis



responsble for supevising and directing the day-to-day activities of the degpartment. The
individud isin charge of merchandising, advertising and other administrative fundions

related to the opeation of the phamacy.

Thisindividud is a manager because she supevises human resources and directs other

resources for the employer.

Exanple 2

A project manage for a corporationisresponsble for overseeing a contract to implement
anew computer system. The project manage has no employees reporting to her butis
responsble for alarge budge. The project manage has agreat dedl of discretionin

running this project butnotin running the corporation.

Thisindividud is a manager because she directs resources for the corporation.

Example 3

A floor manager in adepatment store isresponsble for enauring stock ismaintained in
goodorder and cusomers are served quickly. Thefloor manager is required to approve
any cugomer refundswithin stated company policy. Thefloor manager can recommend
staffing actionsbut has no direct authority to hire and fire employees. Thefloor manager

also serves cutomers.



Thisindividud isnotamanager. Althoughthere are elements of supavision and
managing resources in thejob, thefloor manager has limited authority to act

indgpendently.

2. Who is a Manager: Non-Considerations
Determining who is amanager is notbased on:
a) Thetitlegivento apostion or thefact tha other employeesrefer to tha person as
aQnanagerQ
b) Theform of payment of wages (e.g. sdary, hoully wage, commission); or

¢) Theresponsbility to open and close thebusness for theday.

F. Court Claims for Unpad Overtime

A significant legd development relating to employee claims for overtime occurred in
2007.1n two separate British Columbia Supreme Court decisionsin 2007 an employee
was permitted to bring aclaim for overtime in Court tha would have historically only

been permitted to be broughtto the Employment Standads Branch.

In the case of Macaraeg v. E Care Contact CentersLtd., 2006 BCSC 1851, Ms.
Macaraeg sued he former employe for wrongful dismissal and unpad overtime. She
argudl tha the overtime pay requirement unde section 40 of the current Act was an
implied term of her employment contract and tha she was therefore entitled to recover

the overtime payment owed to her in her civil claim for wrongful dismissal.



In her reasonsfor judgement in Macaraeg, Madam Judice Wedgeconsdered the
decision of the Supreme Court of Canadain Machtinge v. HOJ Indugries Ltd., [1992]1
S.C.R. 986,as well asthefollowing authorities from other provinces which suppot the
view tha the effect of aminimum benefit conferred by employment standadslegidation
isto introduce an implied contractud term into the contract of employment: Seewart v.
Park Manor Motors Ltd. (1967, 66 D.L.R. (2d) 143 (Ont. C.A.); Kolodzgjski v. Auto
Electric Sevice Ltd. (1999, 174D.L.R. (4th) 525(Sask. C.A.); and Beaulnev. Kawerit
Seedl andCraneULC (2002) 219D.L.R. (4th) 482 (Alta. Q.B.). Wedge J. hdd that the
statutory overtime benefitsin the current Act were an implied term of Ms. Macaraeg®

employment contract.

In the case of Hollandv. Northwest Fuds Ltd. et al, [2007 BCSC 569Mr. Holland sued
his ex-employer for $17,388in unpad ovetime which heworked in 2000and 2001.As
in Macaraeg, themain issue before the Court in Hollandwas whether Mr. Holland could
suein court for this unpad overtime or whether he could only bring such a claim through
the Employment StandadsBranch. A second question asked in Hollandwas whether Mr.
Holland (in bringing his claim for overtime to court) was subject to thesix month

l[imitation period set outin the Act for overtime claims.

Following Macaraeg, the Court foundtha Mr. Holland@rightunde the Act to overtime
isan implied (unwritten) term of his employment contract, such tha the Act did not
precludehim from pursuing his claim in court. The Court went on and foundthat the six
month limitation period set outin the Act does notapply in court actions An overtime

claim would conditute a claim for breach of contract, and therefore the appropriate



l[imitation periodis six years. (Note: the author of this pagper was counsel for Mr.

Holland)

TheMacaraeg decisonis beng appealed to the British Columbia Court of Apped. The

Holland case was not apped ed.

TheMacaraeg and Holland decisionshave essentially increased an employer@ liability
for unpad overtime from six months to a maximum of six years. Therefore, it has
become even more imperative for employersto beon-sideregarding hou's of work and

overtime issues.



