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Introduction

[1] On May 30, 2007, the defendant, Washington Yachting Group ULC ("WYG"), in
the business of building and refitting luxury yachts, hired the claimant, Mr. Ciaran
Adams (“Mr. Adams”), a carpenter, for an indefinite period to do large scale renovation
work on the 92 meter luxury yacht, the Attessa |V (the “Yacht'). Mr. Adams was one of
a team of tradesmen employed by WYG to refit the Yacht. That team was to work

together to ensure the renovation work to the Yacht was of the highest quality.

[2] Initially, the group of tradesmen who worked on the boat was small — some 5 or
so. However, that group expanded fairly quickly until it was comprised of approximately
30 people. Initially, Mr. Adams’ job entailed many responsibilities. However, as the
team grew in size, Mr. Adams’ work focused mainly on carpentry duties; he was a
member of that team of workers. His job responsibilities related to the carpentry
aspects of the Yacht's renovations. Mr. Adams’ immediate supervisor was Mr. Allan

Shewan (“Mr. Shewan”).

[3] The work on the Yacht occurred at the pier located at the foot of St. Andrews
street in North Vancouver, British Columbia. The owner of the Yacht was Mr. Dennis

Washington.

[4] Mr. Adams hours of work were 8 a.m. to 4:30 p.m. Monday through Friday. WYG
kept track of the hours of work of their employees by the use of identification cards
which were swiped at the gate located at the entrance to the boat yard. It maintained a
database of when each employee swiped his card to enter and leave the boat yard (the

“Swipe Rec'ord”). Moreover, Mr. Adams, like other employees of WYG, completed and
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signed weekly individual time sheets which recorded how much work he did each day
on the Yacht and in what areas of it (the “Time Sheets”). The Time Sheets were
provided to the payroll department who, in turn, on a weekly basis, checked those
entries against the employee’s Swipe Record. If an employee was more than 2
minutes late for the start of the work day, the written policy of WYG was to dock an

“automatic 15 minutes from their pay.”

[5] Mr. Adams initial rate of pay was $22 per hour. After some months, his rate of

pay increased until it was $26 per hour.

[6] On May 22, 2008, Mr. Shewan gave Mr. Adams a document entitled “‘Employee
Warning Notice” (the “First Warning”). lts stated purpose was “to document conduct
that falls short of [WYG's] expectations....” The First Warning referred to Mr. Adams
having been late 10 days over a 2 month period as well as not calling into the office to
say he would not be attending work. [t also stated the company’s expectation was to
call either the main office or his supervisor by 8 a.m. the day Mr. Adams would not be
attending the work site unless previous arrangements had been made. Mr. Adams, Mr.
Shewan and the manager of the Yacht refit, Mr. Ted McCumber, signed the First

Warning.

[7] On August 13, 2008, Mr. Shewan gave Mr. Adams another “Employee Warning
Notice” (the “Second Warning”). It referred to Mr. Adams’ “need for improvement with

keeping ofv schedule [sic] on'projects on boat. Need to pick up speed when working on
rough work. Improvement must be shown within 30 days after return from holidays.”

Mr. Adams was apparently on holidays in order to get married between the period of
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September 7 through 13, 2008. Mr. Adams, Mr. Shewan and Mr. McCumber also

signed the Second Warning.

[8] After August 18, 2008, WYG did not give Mr. Adams any other written documents
which could be said to be warnings about any performance or attendance issues prior to

January 6, 2009.

[9] On or about November 18, 2008, Mr. Adams and a co-worker, Mr. Tyler Bettles
(“Mr. Béttles”) prepared and provided to Mr. Shewan and other supervisors a document
entitled “Employee and Workplace Satisfaction and Safety Amendment (the “Safety
Amendment”). A four part plan, the stated purpose of the Safety Amendment was “to
outline a series of simple steps which, if properly implemented should significantly
improve employee morale, employee/employer relations, general productivity, and

actual health and safety statistics.”

[10]  OnJanuary 6, 2009, Mr. Shewan dismissed Mr. Adams without notice from the
employ of WYG. At that time, he gave Mr. Adams a third “Employee Warning Notice”

dated January 5, 2009 (the “Termination Notice”). It stated the quality and quantity of

Mr. Adams’ work did not meet WYG standards: that he had been warned in the past

about quality and time loss.”

[11]  Mr. Adams alleges WYG terminated his employment without just cause in the
result he is entitled to damages. Mr. Adams’ theory is that his dismissal occurred as a
result of Mr. Shewan'’s dissatisfaction with him attributable to the issues raised in the

Safety Amendment.



Adams v. Washington Yachting Group ULC Page 4

[12] By contrast, WYG alleges it had just cause to immediately dismiss Mr. Adams
because, over the time he was employed by WYG, he had a high rate of absenteeism
and was excessively tardy without warning and in direct contravention of WYG'’s written
workplace policies. Moreover, it alleges he failed to perform his duties as a carpenter in
a competent manner inasmuch as the quality of his work and the speed with which he
performed it were poor. WYG submits the working relationship between it and Mr.
Adams was “fractured” to such an extent that it could no longer continue in the result

WYG was justified at law in dismissing Mr. Adams without notice.

[13] Therefore, following the trial of this matter, the issues in this case are the
following. First, did WYG have just cause at law to dismiss Mr. Adams from its employ?
This involves a consideration of issues related to the duty to warn the employee that
dismissal may obcur if the employee fails to improve his performance or behaviour as

well as condonation of the employee’s conduct by the employer.

[14] Second, assuming the court finds WYG wrongfully dismissed Mr. Adams, then

what is a reasonable period of notice?

[15]  ['will start by reviewing the evidence in this case and then set out the law and the
position of each of the parties. | will then make any necessary assessment of
credibility of the witnesses and findings of fact. Finally, | will set out my analysis of the

facts based on the law and then my conclusions.

[16] Soitis clear, | have listened to large portions of the audio recording of the
proceedings so as to ensure the accuracy of my notes. | sincerely apologize for the

delay in issuing these Reasons for Judgment.
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The Evidence

Mr. Adam’s Version of Events

[17] Mr. Adams, age 32 at the time of his employment with WYG, is a woodworker by
profession. According to his resume filed as an exhibit at trial, between 2001 through
2004, Mr. Adams attended the cabinetmaker apprenticeship program offered by the
British Columbia Institute of Technology. He also worked at various boatyards in the
Lower Mainland as a shipwright. Mr. Adams has, in part, learned his carpentry skills

through his work experience.

[18] On May 30, 2007, WYG hired Mr. Adams to work on renovations to the Yacht.
The worksite was at the pier located at the foot of St. Andrews street in North
Vancouver. According to Mr. Adams, his position with WYG “was a little ambiguous.
There were many different jobs, so whatever needed to be done. | was hired as an

experienced carpenter.” Mr. Ted McCumber hired Mr. Adams.

[19] According to Mr. Adams, his position was “fluid.” Initially, there was a small
group of people who worked on the Yacht — 5 in total. As the project grew, WYG hired
some younger inexperienced carpenters as well. Eventually foremen were appointed to
oversee the staff. By that point, the reporting structure was such that Mr. Adams
reported to his foreman, Mr. Shewan, who in turn reported to Mr. McCumber. By the
time Mr. Adams left WYG, there were a total of 30 people who worked on the

renovations to the Yacht.
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[20] Further, Mr. Adams described the assignment of the work to himself and the
various carpenters as “quite ambiguous.” The work was assigned as it needed to be
done. According to Mr. Adams, Mr. McCumber or Mr. Washington would attend at the
yard to review mock-ups of the work to be done. They often made changes to the work

as a result of that review.

[21]  Interms of work which he did, initially, Mr. Adams built the floating workshop
located on the pier, including its framing and drywall. He was also involved in ordering
some supplies for the various projects. As time passed, Mr. Adams rebuilt the crew’s
quarters. Apparently he did not work from any formal plan, but rather a quick sketch of

the work to be done or oral instructions.

[22]  Mr. Adams described his practice of arriving at and leaving work as follows: he
would park his car, swipe his identification card at the main gate, then enter the
secondary gate, get this tools and attend at the jobsite for the day. Counsel for the
claimant, Mr. McKay, asked Mr. Adams whether he stayed on the job after 4:30 if he

had arrived late that day. Mr. Adams said the job dictated how long he would spend on

such a day.

[23]  Mr. Adams described the time keeping system in use by WYG at the boat yard.
Within 5 months after he was hired, WYG put in a security gate which required an
employee to use an identification card which he swiped in order to enter into or exit from

the yard. Also, at the end of every week, an employee filled out the Time Sheet for that

week.
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[24] The claimant filed as exhibits at trial the Time Sheets for the period March 17,
2008 through to January 6, 2009 as well as the “Hourly Employee’s Vacation Notice” for
the period December 23, 2008 to January 5, 2009. Mr. Adams stated he did not
complete any Time Sheets during 2007. The Time Sheets were submitted to Mr.
Shewan who then reviewed them for accuracy. According to Mr. Adams, the printout of
the data base for the Swipe Records, also filed as exhibits, was never provided to him

during his period of employment.

[25] Mr. Adams acknowledged his pay was docked if he entered the boat yard after
8:02 a.m. He went on to explain after he had been at WYG for a period of time, he
realized Mr. Shewan would review the Time Sheets and alter them if he was told by
someone in the office there was a difference between what he (Mr. Adams) had
recorded as his time and the time noted by the Swipe Record. This was illustrated by,
for example, the Time Sheet of April 7, 2008 and the Swipe Record for the same date
filed at trial. In that case, the Swipe Card showed Mr. Adams entered the boat yard at

8:05 a.m. and the Time Sheet reflected a deduction of 15 minutes to his hours of that

day.

[26] Mr. Adams went on to explain there was a period of time when he was told if he
had not swiped in by 7:55 a.m., he would lose 15 minutes pay, However, according to
him, 2 or 3 weeks later, that was “rescinded.” Mr. Adams stated the system of docking
his pay was not consistently applied by the management of WYG. In support of this
assertion, some of the Time Sheets were compared to the Swipe Records. For

example, Mr. Adams’ Swipe Record for June 9, 2008 showed he entered the boat yard
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at 8:05 a.m. yet his Time Sheet records he worked 8 hours that day and his pay would

therefore not have been docked. The same was also true for November 27, 2008.

[27]  Mr. Adams testified Mr. Shewan “did not really speak” to him about his Time
Sheets while he was employed with WYG, although “he was told to put the codes in” the
Timé Sheets. With respect to whether Mr. Shewan spoke to him about his late starting
times, Mr. Adams testified they had an “informal discussion.” Mr. Shewan apparently
told him “to come in at the same time as the other employees. He made like it was a

not a big deal. He told me not to worry about it.”
[28] Mr. Adams explained the First Warning. It reads:

The purpose of this warning notice is to document conduct that falls short
of our expectations at the Washington Yachting Group. This warning
provides us with the opportunity to communicate our concerns and provide
you with the opportunity to improve this conduct. We have found it
necessary to warn you about the following:

1) In atwo month period late ten days.

2) Not calling into the office at all when not coming to work. Expectation
is to call main office or supervisor by 8 a.m. the day you will not be in
unless previous arrangements have been made.

(Called in sick Monday, May 27 left message at 6 a.m.)

This document serves as:
Verbal Warning
Written Warning
Suspension
Termination

The next action taken if the above described conduct continues will be:

I acknowledge the above warning and understand the consequences of my
conduct and improvements that are expected of me.
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Employee Signature Date
Supervisors Signature Date
Managers Signature Date

[29] The box beside “Written Warning” was marked with an ‘X.” Both Mr. Adams and
Mr. Shewan signed and dated the First Warning. Mr. McCumber signed it but did not

date it.

[30] Mr. Adams testified when Mr. Shewan gave him the First Warning, he said, “This
is only a formality and not something to worry about as [WYG] was trying to institute
some more formal practices regarding warning notices.” Mr. Adams received the First
Warning as he walked from the Yacht to the shop; he and Mr. Shewan had a “‘quick
word” about it.  As he recalled, he signed the First Warning in the work shop. When
asked about that part of the First Warning which refers to the “next action taken” and
whether he understood if he continued to be tardy he could be f(red, Mr. Adams replied

he did not.

[31] Moreover, he stated he was not warned in other ways about the consequences -
of potential lateness nor had he received any other warnings about any consequences
of being late to work between the date he commenced his employment with WYG and
the First Warning. However, Mr. Adams did think Mr. Shewan continued to deduct time
from the time sheets which he submitted. Mr. Adams did not understand there were

other consequences for being late for work, apart from his pay being docked. He did
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not think arriving late to work could result in his dismissal from WYG. Nor had Mr.

Adams ever heard of WYG firing individuals for being late for work.

[32] Counsel asked Mr. Adams if he understood there was a grace period for swiping
his entry card past 8 a.m. He said he did not. According to Mr. Adams, people came
and went at their own schedule. “It wasn’t talked about. I'd be in 5 minutes either side
of 8 a.m., and 15 minutes either side of 4:30 p.m. | discussed this with Mr. Shewan and

he said that is how it goes; that it was part of it.”

[33] Mr. Adams also testified as to the procedure if he called in sick to the office and
no one was yet there to take that message. He stated he would call into the main office.
and leave a message on the voicemail if he was sick and would not be into work that
day. As he understood, that message was then passed onto the foreman. It was Mr.
Adams’ practice to usually call by 7:30 a.m. if he would not be in, although he would not

always reach someone when he called. In that case, he would leave a message.

[34] Counsel asked Mr. Adams about the period Séptember 7 through 13, 2008 when
it is alleged Mr. Adams was absent from work for the whole of that period without prior
notice to, or approval of, WYG. According to Mr. Adams, he was on his honeymoon
during that period of time. The day Mr. McCumber hired him was the day he had
proposed to his wife. According to Mr. Adams, it was common knowledge he was
getting married. He had cleared this period of time off with Mr. Shewan. “The time |
took off was time | had asked Mr. Shewan if | could take off. There was no formal
system regarding vacation time. You just had to clear it with your immediate supervisor

and make sure it was okay — that there was no conflict.” Mr. Adams did not receive any
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written warning about this missed time attributable to his honeymoon. “Ted [McCumber]
asked where | had been. He didn’t recall I'd been on my honeymoon. No one seemed

to have really noticed.” Mr. Adams stated he received no further warnings.

[35] According to Mr. Adams, he was never warned absenteeism would lead to

termination of his employment with WYG.

[36] Régarding the issue of whether a supervisor reviewed his work, Mr. Adams
testified he “imagined they did unofficially. Never with me. It was very informal.” Mr.
Adams was never given a performance review of his work nor was one ever done. He
never received any warnings about the quality of his work. Moreover, Mr. Adams
testified he was never formally warned that if he did not improve the quality of his work,

that could lead to his dismissal from WYG.

[37] Counsel asked Mr. Adams about the Second Warning. It is in the same form as
the First Warning. In the section which states “We have found it necessary to warn you

about the following:” it reads:

Need for improvement with keeping of schedule [sic] on projects on boat.
Need to pick up speed when working on rough work. Improvement must
be shown within 30 days after return from holidays.

*(Employees [sic] comments) Would appreciate more clarity from upper
management when communicating time frame.

[38] The box beside “Verbal warning” has a stroke through it. The section “Next

action taken” is left blank. Mr. Adams, Mr. Shewan and Mr. McCumber have all signed

and dated the Second Warning August 13, 2008.
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[39] In relation to the Second Warning, Mr. Adams explained as follows. He testified
it was “a written warning of a verbal warning he had received from Mr. Shewan. Mr.
Shewan said it was a mere formality, like the earlier one. There was a new process for
ensuring how things were done.” Mr. Adams said there was no plan for how the boat
was to be constructed that he ever saw. He understood Mr. Shewan was complying
with what head office wanted; “it was not all that important.” Mr. Adams recalled he
commented to Mr. Shewan there was not a lot of clarity from management regarding
what was wanted in terms of time schedules; that it was hard to meet time schedules
when there were no time schedules. Mr. Shewan said he understood that. “Mr.
Shewan said this was just a little more than a verbal warning and he was trying to

comply with something they were trying to put in place in the office.”

[40] Mr. Adams testified he understood the Second Warning related to work he had
done on the officers’ mess in the Yacht's galley. He worked on this project as and when
he could. He was waiting for soundproofing to arrive and thus worked on other projects
in the Yacht while he waited. “The office did not understand but [Mr. Shewan] did so

that's why it was not a big deal.”

[41] Mr. Adams also testified he did not receive schedules which set out the dates for
completion of projects on the Yacht. The process for completion of projects was an
“informal” one. Each department had a meeting where they would discuss the project

for that day. People would discuss what “where they were at with their work.”

[42] Mr. Adams did not understand from the Second Warning or his discussion with

Mr. Shewan he could be fired as a result of the timing of his work on the project nor did



Adams v. Washington Yachting Group ULC Page 13

he receive any warning in that regard. He received the Second Warning just before his
stag party and when he was getting ready to go on his honeymoon; that was the

reference to the “holidays.”

[43] According to Mr. Adams, following his return to work from his honeymoon, there
was no follow up with him regarding either project timing or work schedules. “Nothing
had really changed. Management did not outline any steps | needed to take to improve
my performance.” From August 13, 2008 to the date of his dismissal, Mr. Adams did

not receive any other written warnings nor was he warned about his behaviour.

[44] Mr. Adams testified as the circumstances which gave rise to the Safety
Amendment authored by him and Mr. Bettles. He said there were a lot of young,
inexperienced workers hired who were just starting out their careers in the trades. At
the jobsite, they had the valuable opportunity to work with more experienced individuals.
However, there were a lot of accidents at the jobsite due to the inexperience of some of
the workers — more than Mr. Adams was accustomed to. No safety officer had been
hired until after the fire at the docks. This occurred in and around Christmas, 2007. As
a result of the fire, and after the safety officer was hired, there were weekly meetings on
site. The safety officer and Mr. McCumber told them that if they had any concerns to
see either of them because they wanted the jobsite to be a better place to work,

especially in view of all the inexperienced workers.

[45] As a result of that invitation, he and Mr. Bettles created the Safety Amendment.
It set out recommendations for areas they thought could be improved upon at the

worksite in order to make things safer. They then met with the safety officer, Ray,
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another person named Dale, an;d Mr. McCumber who seemed pleased to receive their

suggestions for improvement.

[46] However, according to Mr. Adams, the reaction of the supervisors to the Safety
Amendment was a different matter. They appeared hostile to it and the environment at
the jobsite became "heated. They yelled at us across the yard. They accused us.

They made things pretty uncomfortable.”

[47] Interms of his dismissal, Mr. Adams explained it occurred the day after his return
from Christmas holidays — January 6, 2009. The jobsite had been shut down for the
previous 2 weeks. He had been at work only for an hour. Mr. Shewan pulled him aside.
He told him to go home since he was not needed anymore. Mr. Adams asked why. Mr.
Shewan gave him the Termination Notice dated January 5, 2009. Again, it was in the

same form as the earlier First and Second Warning Notices. It stated the following:

Quality and quantity of work does not meet the standards of Washington
Yachting. Has been warned in the past about quality and time loss.

[48] An “X"is marked beside the word “Termination.” Under the heading “Employee

Comments” the following is written:

Unable to fully express the extent to which upper management enabled
this situation to come to pass without descending mto an agitated tirade
against specific individuals.

[49] The Termination Notice is signed and dated January 6, 2009 by each of Mr.

Adams and Mr. McCumber. Mr. Shewan signed and dated it January 5, 2009.
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[50] Mr. Adams stated he was “pretty upset. | didn't think | would be fired. | didn't
think there was any reason. We did disagree but that happens in the workplace. |
thought | was being fired for a very personal reason; that | was being blamed for

inadequacies in the management structure. It was very frustrating to be fired like that.”

document entitled “Departing Employee Form” dated January 5, 2009 (the “Form”). Of
the 3 boxes indicated on it — Quit, Termination with Cause (Please attach Employee
Warning Notice Form stating reason for termination), or Layoff — the box beside
Termination with Cause is stroked through. Neither the First or Second Warning are

attached to the Form.
[62] The Form had attached to it a second page. It read as follows:

First written notice for being late constantly.
In one month, late 14 times was warned verbally many times [sic]

Second written notice for the quantity of work he was doing.

He spent more than 2 ¥z weeks putting a rough floor in. This job should
have taken no more than 6 days for the area. | did speak to him about the
time that it should take and to make the process faster.

Third written notice for the quality and quantity of work.
Working on outboard storage locker

He was informed about the quality we were looking for and the time it was
to be completed by. There was a time delay on the material coming in. |

did account for that delay and changed how long it was going to take. The
quality was not even up to the minimum acceptable standard.

There have been many issues of his quality and the speed at which he
has done his work on this project. Ted and | had discussed and tried to
find his niche in this department to be the most productive at. He booked
a couple of weeks in August for his wedding. He did not come back to
work the day he was supposed to. | called him and left a message, there
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were some personal problems [sic]. In November and December he had
become more of a disturbance with me and the shipwright department,
with missing work, talking and wondering [sic] away from the area he was
working. Talking to anyone that would listen.

[53] Mr. Adams explained the reference to the “rough floor” above referred to work
which he had done in the officers’ mess. The officers’ mess was a wooden room in the
middle of the kitohen with only 1 exit. Apparently the sole exit was not supposed to
have been done since it was in the kitchen and things could catch fire. However,
against his better judgment, Mr. Adams said he built the room as instructed. Mr.
McCumber was in charge of the interior construction as well as Mr. Shewan. In order to
build the room, Mr. Adams had to tear out the old floor. He had to put cement down
before laying the new floor boards. The cement was self levelling; but because the boat
was in the water, the cement did not dry level since the boat would shift. “It was a
comedy of errors but the things that went wrong were done at the request of my

supervisor because they wanted it done quickly.”

[54] Interms of the delays, Mr. Adams stated they occurred because of a wait to get
some materials for a job. The materials had to be ordered and then specifically made.
In Mr. Adams'’s view, the delay in getting the materials and the lack of coordination as to

how the project was to be done caused the delays referred to above.

[65] Mr. Adams also explained the reference to the “outboard storage locker.”
According to him, this was also another project where “the materials and the time frame
changed often.” Apparently, Mr. Shewan told Mr. Adams the storage locker was to be
made with melamine in order that it could repel water. The plan was to lay panels on

top of the plywood. Mr. Adams did that and then the plan changed. That change
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doubled the time involved. Mr. Adams received no warnings about any of his work on

the outboard storage locker.

[56] Finally, with reference to the allegation in the defendant’s Reply that he did not
clean the wood shop area at the end of the day, Mr. Adams said he found that very
frustrating. He had never previously been told he was not tidy. He would try and get his

co-workers to do their part in leaving the shop area clean at the end of the work day.

[57] Following his dismissal from WYG, Mr. Adams immediately started to look for a
new job. Initially, he looked on line and sent some emails regarding jobs he fhought he
would be suitable for in his field. Within a week or 2, and not having gotten any
responses, Mr. Adams then saw a career counsellor. Mr. Adams filed at trial his
resume and the emails which he sent in his search for work. During the last part of
February and March, 2009, Mr. Adams took some career counselling courses, which he
found very helpful, in order to assist him in finding work. He looked er any jobs that

were “wood related.”

[58] Mr. Adams successfully found new work which he started May 15, 2009.
'Aithough it paid a little less per hour, according to him, the work environment was more
positive. The job was with a company which made heritage doors and windows. Mr.
Adams starting wage was $17 per hour. His hourly wage at the time of trial was $18.

He works 40 hours per week.

[59] Mr. Adams testified he found the job search difficult since he had never gone
without work before, except for a few days. He thought he would have found work

within 2 weeks or so.
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[60] Defence counsel thoroughly cross examined Mr. Adams.

[61] Mr. Adams agreed when he started with WYG, he had hoped to be in a
supervisory role. Moreover, he also agreed he had been “pretty disappoint[ed]...pretty
upset” when Mr. Shewan was made the supervisor of the carpentry department. “It
wasn’t what | had wanted.” He was told Mr. Shewan was to be the supervisor in a
meeting with Mr. McCumber, Mr. Shewan and others. Other changes were also
announced at that time in addition to the supervisory roles within WYG. This meeting
probably occurred between October, 2007 and Christmas that year, although Mr.
Adams thought it was likely closer to Christmas time. Mr. Adams denied he had been

“loud” at the meeting.

[62] Defence counsel questioned Mr. Adams about his statements in direct
examination that he had responsibility for part of the carpentry department. When
asked if he had the power to fire an employee of that department, Mr. Adams replied he
did not know. “It was very informal for the first 6 months. | didn’t explore that.”
However, he agreed he did have the power to discipline an employee of that
department. Mr. McCumber had given him that power. He exercised it on an issue by
issue basis. “If | had an issue with a particular employee, | would talk to [Mr.
McCumber].” He had dealt with an employee named lan in that regard. Moreover, Mr.
McCumber had given him the power to order supplies. All these powers had been

conferred within the first 6 months of his employment.

[63] Mr. Adams agreed he no longer had supervisory duties after Mr. Shewan was

appointed supervisor of the carpentry department. Apparently, at the meeting referred
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to above, Mr. Shewan asked Mr. Adams to be his second in command in relation to
ordering. Mr. Adams turned that offer down since he thought it was unnecessary due

to the small size of the department and since there was already someone doing that job.

[64] Defence counsel also questioned Mr. Adams about goods which he lost in the
fire which occurred at the worksite. Mr. Adams agreed he and the other employees had
lost their tools in that fire or they had been damaged. The WYG said it had insurance
and that it would pay for the employees’ loss. Defence counsel suggested to Mr.
Adams he in fact wanted WYG to pay for more than just his tools; he wanted the
company to pay for the personal belongings which he had lost. Mr. Adams denied that.
He explained he had lost work shirts and boots in the fire because they had been at the
jobsite daily. While WYG did not cover the loss of the work shirts, it did cover other
items lost in the fire. Mr. Adams also agreed he had had a verbal dispute with Ms.
Sophia Betegh (“Ms. Betegh”), the project and operations manager for WYG, over the
expenses it would cover, although he denied he raised his voice to her. He was not
certain that dispute related to his goods as opposed to those of his fellow employees.
Mr. Adams reasoned that since the goods were at the worksite and lost in the fire, then

those losses ought to have been covered.

[65] Defence counsel also suggested to Mr. Adams it was clear to him Mr. Shewan
directed his work. Mr. Adams replied “Not always. Sometimes it was Mr. McCumber
who directed my work. There was no clear delineation. Like Mr. Washington, Mr.

McCumber would change the Yacht's designs which was confusing to a lot of people.
But once Mr. Shewan got the job of supervisor, there was no confusion in that regard.

"Mr. Shewan explained what needed to be done to me — when he had that knowledge.”
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[66] Mr. Adams also stated Mr. Shewan or Mr. McCumber would “perhaps informally”
involve him in the discussion. “If they both walked by, they might comment on what |
was doing.” Mr. Adams said it was “officially true” to say he did not know what the next
project on the Yécht would be; he, as well as other employees, worked on a variety of

projects on the Yacht.

[67] Defence counsel then turned to a memo addressed to “All WYG Hourly
Employees” regarding “WYG Procedures and Expectations” written by Ms. Betegh as
the Manager of Project Services. The date of the Memo is “Upon Hire” (the “Memo”). A

copy of the Memo is attached to these Reasons for Judgment as Schedule “A.”

[68] Defence counsel asked Mr. Adams whether he had ever seen the Memo during
his employment with WYG. Mr. Adams stated he first saw it “after a year or 8 months
when they gave it to a new hire — in the spring of 2008.” He looked it over with that new
hire at the time. Mr. Adams testified “maybe (although not that he knew of) the Memo

was posted on the cork board in the lunchroom although he normally ate in the shop.”

[69] Turning to the text of the Memo, defence counsel asked whether, and Mr. Adams
acknowledged, he knew that if he did not attend the worksite on time, his pay would be
docked. Moreover, Mr. Adams élso agreed he knew when he swiped his card at the
gate, it kept track of the time he entered the jobsite. At first, he did not understand that

to be the case, but later came to understand that was the case.

[70] Defence counsel then turned to the First Warning. He asked Mr. Adams what his
reaction was to the statement in it he had been “late 10 days.” Mr. Adams replied he

was “shocked. Mr. Shewan had given it to me as 2 co-workers were walking through
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the gate. Mr. Shewan said it was a formality; something he had to do. | was not to

worry about it.”

[71] Defence counsel then asked whether Mr. Adams tried to improve his attendance
after getting the First Warning. Mr. Adams replied, “I understood from [Mr. Shewan] that
it was not a serious issue. | asked [Mr. Shewan] if there was anything | should change.
He said, “Try to get in closerto 8.” At that point, people were still coming in the gate -

late.” That was the only discussion they had regarding tardiness.

[72] Defence counsel also questioned Mr. Adams about the issue of time keeping and
his Time Sheets. Although Time Sheets were produced only from March 17, 2008 to
the date of dismissal, Mr. Adams thought, although he could not recall exactly, he had
also kept time prior to March, 2008. Although it was vague in his mind, he thought he

filled out the Time Sheets on a weekly basis.

[73] That portion of the Memo which states “We expect everyone, including crew to
be on site ready to work at starting time, after coffee and lunch break,” was put to Mr.
Adams. Defence counsel, Mr. Schafer, asked Mr. Adams whether he understood the
expectation was that he was to be ready to work by 8 a.m. Mr. Adams replied he
understood he had to be there roughly at 8 a.m.; that was when people showed up. “It

seemed to be pretty variable. It was rare to have more than half the crew there by 8

EH]

a.m.

[74]  Another portion of the Memo was also put to Mr. Adams:
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Work Hours and Breaks

All employees must scan in and out with their personal identification card
each time they enter or leave the premises. Employees are expected to
work an eight hour day from 8 a.m. to 4:30 p.m. Failure to scan in at the
turnstile within 2 minutes after normal start times will be docked an
automatic 15 minutes from their pay.

[75] Mr. Adams said the “spirit” of the above was that he be ready to work by 8 a.m.

[76] Defence counsel then put to Mr. Adams a number of Swipe Records and Time
Sheets where he entered the worksite after 8:02 a.m. and it was noted on the Time
Sheet he was “late.” Defence counsel asked Mr. Adams whether he agreed the policy
of docking pay for the tardiness was regularly applied, contrary to his evidence in chief
that it was not. Mr. Adams did not agree. He maintained there were a number of dates

where he had been late yet no time had been deducted from his paycheque.

[77] Moreover, the Swipe Records for thé week following the First Warning were put
to Mr. Adams. They revealed Mr. Adams still entered the worksite after 8:02 a.m. on 3
separate days — June 5, 9 and 10, 2008. Mr. Adams stated it was not surprising he had 4
not improved his attendance. He said Mr. Shewan had told him “it [being at work by 8

a.m.] was a formality.”

[78] Defence counsel asked Mr. Adams whether he knew it Wés WYG'’s policy that
the employee was to call in if he was going to be late. Mr. Adams replied, “I knew to call
in if I was going to be sick. | also did call in if | was going to be late although I can’t say
how many times | did that. If | was going to be in at 8:20 a.m. or 8:30 a.m., | would have
called in, or if | was sick, | would call in and leave a message on voicemail or with

someone. If | was going to be less than 20 minutes late, | probably did not call in.”
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[79] Claimant's counsel conceded the Swipe Records demonstrated the majority of

Mr. Adams’ late arrivals to the worksite occurred within 20 minutes of the 8 a.m. start

time.

[80] Defence counsel then reviewed with Mr. Adams a number of Time Sheets which
indicated Mr. Adams had been absent from work on particular days. Except for a few

dates, Mr. Adams was generally unable to recall the reason for those absences.

[81] Mr. Adams was questioned about the nature of the work and the speed with
which he completed it. He testified he did not always work alone; it depended on the
particular project. Mr. Adams estimated he worked a little more than half his time alone
as opposed to with others. He disagreed that when his team finished working on a
room, another team then took over. It was the opposite. When asked whether he had
received other warnings about the speed at which he worked, apart from the Second
Warning, Mr. Adams replied, “No. Mr. Shewan and | discussed off the record what
slowed down the project. It was commonly understood between us that what slowed
the project was the getting of the materials. Mr. Shewan said the Second Warning was

a formality.”

[82] Moreover, Mr. Adams did not agree with the suggestion that being late could
impact how much work he could get done on a project. He stated the most important
issue was the quality of the work. Further, he would stay late if he got to the job late
that day or if the job he was working on demanded it. He did agree with the suggestion

that absenteeism could affect the amount of work able to be done on a project.
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[83] Mr. Adams testified he never refused to clean the shop floor nor did he ever
refuse to do tasks which his supervisor asked him to do. Moreover, according to Mr.
Adams, he was not spoken to either formally or informally about the quality of his work.
He denied the suggestion Mr. Shewan approached him a number of times to discuss
the quality of his work and keeping on task. However, Mr. Adams did agree Mr.
Shewan had spoken to him about keeping his jobs on task but it was not a reprimand.
Mr. Adams stated the tenor of the conversation was to the effect of “how he could make
the job he was working on better. Like any employee. The discussions were pretty

relaxed.”

[84] Finally, defence counsel put to Mr. Adams the photographs of work which he had
done on the Yacht (the “Photographs”). According to Mr. Adams, he considered the
work depicted to be up to the standards of WYG. With respect to the photographs of
the ceiling panels for the storage locker, Mr. Adams said he had trouble with their
attachment. He discussed the issue with both Mr. Shewan and Mr. McCumber. He

tried 3 separate fasteners. None worked properly. Ultimately, it was deemed not to be

important.

[85] Interms of the photographs of what he assumed to be the exterior wet locker,
Mr. Adams stated that what was shown was how they had decided to finish it.
Apparently the glue was not waterproof and that in turn created moisture issues

because of the wet clothes placed in it. Therefore, Mr. Adams had to try to caulk the

joints.
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[86] The final photograph depicted what Mr. Adams thought was a locker. If so, it
would have been his work. Defence counsel asked whether Mr. Adams considered the
work depicted to be up to WYG’s standards. He replied, “Yes. It was what | was asked

to do. It looks like the glue let go.”

[87] Finally, Mr. Adams denied that, apart from both the First and Second Warnings,
Mr. Shewan had spoken to him a number of times about both work attendance and

work performance issues.

Mr. Bettles’ Version of Events

[88] Mr. Bettles, who had undergone a 4 year apprenticeship program as a metal
fabricator, worked for WYG in that capacity between the period February, 2008 to
January, 2010. At the time of trial, he was employed as a field account manager for a

marketing company.

[89] Mr. Bettles testified he and other employees had employee identification cards
which they first swiped at the security gate and then again at the access gate to the
worksite. Employees were often late to work. According to Mr. Bettles, “employees
were not really disciplined for that.” Mr. Bettles went on to describe how he was part of
a team and that he ran a crew for a period of time. He had issues with one member of

the crew. That worker was:

...always late every day. Nothing was done about it. He was not the only
one, but he was the only one on my crew who was. | tried to do
something. | went to my direct boss twice. Nothing was done about it.
There was no enforcement of the lateness policy unless it was really,
really, really bad although | didn’t see that happen.”
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[90] Mr. Bettles worked with Mr. Adams for long periods of time on similar projects.
He was not aware of Mr. Adams being late for work where it affected a particular

project.

[91]  Moreover, Mr. Bettles did not see any problem with the quality of Mr. Adams’
work. “l have been in the trades 8 years. As a tradesman, | would notice poor work. |
didn't see any poor quality on the projects | worked on.” Mr. Bettles explained on some
projects, there was some overlap between his metalwork department and Mr. Adams’
carpentry department— for example, flooring - although usually his department worked
first on a project and was then followed by Mr. Adams’ crew. In terms of the flooring

work done, Mr. Bettles did not notice any quality issues.

[92] Mr. Bettles also testified WYG would change its mind regarding a project as it
was being built. That was part of the work. The owner would see something and would

then want to incorporate it into the Yacht.

[93] Mr. Bettles characterized safety on the worksite as “dismal.” At first there had
been safety meetings every 2 weeks. However, in his opinion, the safety aspect was
not being met. People were getting hurt since they were not being taught proper

methods by the more experienced workers.

[94] Mr. Bettles addressed the genesis of the Safety Amendment. He explained at
WYG, the supervisors often requested advice regarding safety practices; what could
WYG do to make a difference in terms of safety issues? Therefore, Mr. Bettles and Mr.
Adams addressed those areas they considered to be of concern in the Safety

Amendment. They gave it to the safety officer and another supervisor, Mr. Dale
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Jenkins. At first, the reaction to it was positive. However, when the safety officer
distributed it to others, the reaction was negative. Mr. Bettles said he was yelled at by
his own and other supervisors who alleged he had attacked them personally and how

they governed their crews.

[95] Mr. Bettles also described a situation where an employee crashed a forklift and

damaged a door. He was suspended, not terminated, for that action.

[96] Finally, in his direct examination, Mr. Bettles stated Mr. Adams did not socialize
more than the other employees. Turning to the issue of whether Mr. Adams cleaned the
shop, Mr. Bettles said his workshop was beside that of Mr. Adams. He saw Mr. Adams

there every Friday. “Mr. Adams was not too proud to pick up the broom.”

[97] On cross examination, Mr. Bettles agreed while in the employ of WYG, he did not
work in Mr. Adams’ department. Whether he interacted with Mr. Adams depended on
the particular point in time and the nature of thekproject. He estimated his work had
intersected with Mr. Adams’ work on “2 projects at most.” However, he worked around
the same area as Mr. Adams for most of his tenure while employed with WYG. For
example, he worked with Mr. Adams on the master bathroom and the “pop outs” on the
outside of the Yacht. Mr. Bettles worked on the pop out project for 8 to 9 months, 4 to 5

of which for 8 hours per day “at least” Mr. Adams worked on also.

[98] Defence counsel suggested to Mr. Bettles that because he worked on the master
bathroom area of the Yacht and Mr. Adams worked on the master bedroom, he did not
see what work Mr. Adams did because he was in another room. Mr. Bettles rejected

that suggestion. He stated he passed through the area where Mr. Adams worked “at
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least 20 to 30 times per day.” Moreover, Mr. Bettles had trained as a carpenter for

about 3 months. He agreed carpentry work was “without a doubt technical.” However,
he also thought he could judge the quality of the carpentry work since he came from a
family of trades people. He had takekn woodworking in school. “l have an eye for good

work.”

[99] Turning to the issue of Mr. Adams’ alleged tardiness, Mr. Bettles agreed he did
not travel to work daily with Mr. Adams. He would sometimes see Mr. Adams in the
parking lot although not always. Therefore, he could not say if Mr. Adams was
generally on time for work, although he was generally on time himself. He understood
being “on time” as being at the work site before the 8 a.m. buzzer went off. Mr. Bettles
was aware that was the rule because when he had been hired, he was told the hours of
work were 8 a.m. to 4:30 p.m. He understood he had to be through the gate by 8 a.m.

by swiping his identification card or he would be considered to be late.

[100] Mr. Bettles also agreed he was not supervised by Mr. Shewan nor did he
supervise Mr. Adams. When defence counsel suggested to Mr. Bettles he did not
know whether Mr. Shewan disciplined the employees he supervised, Mr. Bettles
rejected that suggestion, “Word gets around. Then it was a smaller place. If something
happened so someone got disciplined, then everyone heard about it.” Mr. Bettles
considered the employee who drove the forklift who was suspended to have been

disciplined.

[101] Defence counsel questioned Mr. Bettles about safety at the worksite. He agreed

WYG held safety meetings and the managers had taken to heart “at first” the
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suggestions made in the Safety Amendment. Moreover, there was a system in place
whereby WYG rewarded good safety practices. However, according to Mr. Bettles,

there was nonetheless a lot of time loss due to employees’ injuries.

[102] Finally, Mr. Bettles said Mr. Shewan had sworn at him in relation to the Safety
Amendment. “He said he felt stabbed in the back. We were idiots. Mr. Shewan cooled

]

down. He said the nicest of the stuff.

Mr. Shewan’s Version of Events

[103] Mr. Shewan, a carpenter of 25 years experience, the last 12 of which were
working on and refitting luxury yachts, supervises the shipwright and finishing crews of
WYG, of which Mr. Adams was a member. Mr. Shewan’s main duties are scheduling,
the ordering of materials, and the hiring of personnel to do the job. “Basically, | oversee
the project.” Mr. Shewan supervises a group of 20 to 25 of the approximately 200
employees of the WYG. The teams involved in the Yacht are fibreglass, painting, metal

work, and the finishing crew which Mr. Shewan supervised.

[104] Mr. Shewan explained the importance of deadlines in this type of work. One is
given a schedule as to when the owner wants the Yacht completed. One has to work
backward from there. It is important to make sure each department gets the job done
on time. If one department falls behind, then so do the rest of the departments. If there
is a penalty clause — although there was not one in this case — one would have to pay

money to the Yacht's owner.
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[105] Mr. Shewan did not hire Mr. Adams. He was hired about May, 2007 while Mr.
Shewan was hired in June, 2007. Mr. Shewan said Mr. Adams’ duties were to oversee
and build the work shops on the barge. Each department had a section of the barge
that contained their work shop. In August, 2007, just as work was being readied to be
done on the Yacht, the fire occurred. As a result of that, the work shops had to be
rebuilt. Mr. Adams started to work on the Yacht in the mid to late fall of 2007. In
addition to the above, Mr. Adams also completed the requisitions for the ordering of the
materials which Mr. McCumber or another supervisor would sign off on. Mr. Adams |
also had some supervisory duties. He had 2 helpers who worked under him. He also

ordered supplies for the shop.

[106] Mr. Shewan’s duties were to oversee the Yacht and the work done on it. As
soon as he was hired, Mr. McCumber asked him to oversee the work on the boat. Mr.
Shewan distributed the work on the Yacht. Who got the work depended on the skill of
the particular employee. A project would be assigned to a particular employee, and if

necessary, any other employees required to finish the work.

[107] Mr. Shewan started to supervise Mr. Adams when he commenced work on the
Yacht in the mid to late fall of 2007. At that point, “formaily Mr. Adams was under my
supervision, but Mr. McCumber also gave direction to Mr. Adams as to what work was
to be done.” In terms of Mr. Adams’ duties as a carpenter, Mr. Shewan explained he

(Mr. Adams) machined out the materials needed and worked on the layouts.

[108] Mr. Shewan testified he was familiar with Mr. Bettles. In terms of how often Mr.

Adams and Mr. Bettles worked together, Mr. Shewan said, “They worked on the same
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decks but 1 worked inside while the other one worked outside of the [Yacht]. There was
a time when they worked in the master head...because of the welding going on.” At the
time of the trial, that project was still ongoing. Mr. Adams had worked on the flooring in
that area of the Yacht for about a month. Mr. Shewan said Mr. Adams and Mr. Bettles
did not work together on the pop outs since the pop outs were on the exterior of the
Yacht. However, he did note Mr. Adams did work on the foyer of the Yacht while Mr.
Bettles worked on the pop outs. As there were no walls between those areas, Mr.

Adams and Mr. Bettles could talk to each other and see each other’'s work.

[109] Mr. Shewan said Mr. Adams was expected to work from 8 a.m. to 4:30 p.m. with
a break in the morning and a half an hour for lunch. WYG'’s attendance policy is as set
out in the Memo. At 7:55 a.m., the warning buzzer rings. The next buzzer sounds at 8
a.m. If an employee is 3 minutes late, then he is docked 15 minutes pay. The area
where the employees scan their identification cards is at the end of the pier which is
within 100 feet of getting onto the Yacht. In terms of Mr. Adams’ adherence to that
attendance policy, Mr. Shewan said, “You were lucky if you saw Mr. Adams there at 8

a.m. Often he would stroll onto the pier after 8 a.m.”

[110] Defence counsel asked Mr. Shewan if he spoke to Mr. Adams regarding his
tardiness. He replied, “A few times | talked to him because | found....I come from
Aldergrove. | was rarely late if at all. | thought he should be on time because he lived

closer than me.” Counsel asked Mr. Shewan to explain what he meant by “a few

times.” He replied:

“If he was late once or twice, that is not so bad. But if it is a recurring
issue, then you have to speak to the employee. I'd speak to him. I'd
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wanted to know why he was late because he lived so close. I'd ask for the
reason why he was late. It might be a traffic issue. I'd just like to know
why....Um, when | talked [to him] it was basically about him being late. He
was more senior and looked on as more senior by the other guys. If he
was constantly late, it would mean the others would slack off. | told Mr.
Adams he had to lead by example if he wanted to be a supervisor.”

[111] Mr. Adams’ response to the above was “sort of nonchalant. He'd shrug his
shoulders. He would apologize if there was a reason he had been late.” Mr. Shewan
knew Mr. Adams was late since he went to his office which faced the Yacht, stood on
the stairs and watched. “l didn't like people being late. | expected them to be there at 8.
a.m.” Mr. Shewan acknowledged “not many but a few employees were late. They'd
stroll in right on time. | didn’t agree. | liked to be there before the warning buzzer.

People would socialize briefly. That should be done prior to the start of work.”

[112] Defence counsel also asked Mr. Shewan whether there were other employees
whom he supervised who also had attendance problems. He replied, “Not that
extreme.” When asked if he had discussions with those other employees, Mr. Shewan
said, “Not really, but | was aware of other supervisors — quite a few of them — who have

had discussions with their late employees.”

[113] Mr. Shewan explained the procedure an employee was to follow if he knew he
would be late. The employee was to call the office. The person at the front desk
normally kept a message book and made a copy of the note. The note went into the
supervisor's mail box so he knew who would be late or sick that day. There were also
radio calls sometimes. The person who took the call would radio the supervisor. Mr.
Shewan could “not recall offhand” if he ever got those notes that Mr. Adams was going

to be late; “it had been a few years ago.”
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[114] Defence counsel canvassed the issue of how often Mr. Adams was absent from
work. Mr. Shewan said Mr. Adams “did not come to work the week following his
wedding when he was supposed to be there. | called him and left a message on his
phone....There were other times | wondered where he [was] but | don’t recall if he got

calls for all those.”

[115] When Mr. Adams was either late or absent, “there was no one really to do his
work. | would try to schedule holidays so they would coincide with the job ending or so |
could slip someone else in to finish the job. It was hard to put someone else in so the

job winds up at a standstill.”

[116] Mr. Shewan discussed the First Warning. With reference to being late over the

past 10 days, Mr. Shewan explained:

| never got calls when he was going to be late. I'd have to try to find out.
He would appear on the jobsite suddenly and | didn’t know he was there. |
was getting behind in that area because of that....[Prior to this] | recall we
had spoken about lateness. That was where | said with the distance |
travel, | expected him to be at work long before me.”

[117] Mr. Shewan said he decided to do a formal warning in the form of the First
Warning “because it had reached the point it wa‘s starting to effect areas of the project.

| had other departments who wanted to get in to start their work. It was affecting their
schedule as well. The portion in quotes is what Mr. Adams wrote.” Mr. Shewan
included that information so that it was just not “one way.” The reference in the First
Warning to Mr. Adams calling in sick referred to May 27, 2008. Mr. Shewan was unable
to say whether Mr. Adams called and left a message to that effect that day. He said the

message machine is checked daily.
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[118] Mr. Shewan described Mr. Adams’ reaction to the First Warning as “upset. He
did not think he was doing any’thing wrong.” Mr. Shewan said he gave the First Warning

to Mr. Adams on May 27, 2008 in the area he was working in. He explained:

I told him about the write up. We had spoken about his being late before.
Now | had to do a formal write up. | told him | expected him to show up on
time or call in. |, as his supervisor, decided to give Mr. Adams the First
Warning. | normally talk to the person above me — Mr. McCumber —to
make sure | was not doing anything emotionally. | did that in this case.
[119] After Mr. Shewan gave Mr. Adams the First Warning, he expected Mr. Adams
would start to come in on time. Mr. Adams did improve his attendance for a short time

— maybe a month. Then, according to Mr. Shewan, Mr. Adams started sliding back to

his old ways. He was docked pay when he was late for work.

[120] Defence counsel asked Mr. Shewan how he responded when Mr. Adams started
to slide back to his old ways. He said he issued the Second Warning. Defence
counsel then asked what the remarks noted on it had to do with tardiness. Mr. Shewan

replied Mr. Adams was not keeping up to schedule if he was not there for 8 hours per

day.

[121] At that juncture in his evidence, defence counsel asked Mr. Shewan whether all
employees left the worksite at 4:30 p.m. Mr. Shewan replied they “usually left a few
minutes after. They will clean up and put away their tools. The buzzer sounds at 4:25
p.m.” Mr. Shewan then said his department did not have any overtime. “There had
been no overtime until 6 months to a year ago [May, 2009]. Mr. Shewan views overtime
as a failure of scheduling. He schedules his projects so as to allows for excess time. “If

| have overtime, then that can mean that | did not schedule things properly or | did not
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have enough bodies to do the job. The supervisors get the time frames from the office’s
schedules. They try to work toward those time frames. The amount of time the
employees are given to do a particular job depends on the job itself.” Mr. Shewan and
the employee will discuss the date he (Mr. Shewan) expects the work to be completed

by. The supervisor has the ultimate say regarding any applicable time lines.

[122] Defence counsel produced the Swipe Records to Mr. Shewan and asked
whether they were an accurate representation of Mr. Adams'’s attendance. Mr. Shewan

stated they were a “fairly accurate” representation.

[123] Mr. Shewan explained the effect of tardiness on the Yacht and WYG’s business.
He noted, “We have a schedule on the [Yacht] so it affects things if someone is late.
Other groups rely on you to finish so they can start their part. If you are late, it takes

you longer to get to the work station.”

[124] Mr. Shewan described the quality of Mr. Adams’ work. He explained, "‘lt was not
up to what it should be. I did not trust him to work on finished goods yet. He was still
learning. | kept him doing rough framing — structural work such as stringers, framing or
readying areas for the electricians or the plumbers.” Mr. Shewan testified he discussed
with Mr. Adams the quality of his work, and in particular, the closets. Mr. Adams was
apparently doing a lot of plastic laminate work. They discussed the fact the gaps were
too wide; only a certain gap was allowed. Mr. Adams also did work in the gym area of
the Yacht. He applied fabric panels. Mr. Shewan said he also discussed with Mr.
Adams gaps in their application. Their discussion focused on the technique which Mr.

Adams used. Mr. Shewan told him to do another joint application other than the one he
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had done. Mr. Shewan also told Mr. Adams he had not matched the existing woodwork.
Mr. Adams was told to make sure he lined things up. Mr. Shewan said Mr. Adams

response to this commentary was “really good. He understood what | was saying.”

[125] Defence counsel then asked whether Mr. Adams’ work improved. Mr. Shewan
said, “Not in the last érea he worked in — the steward cabins and the wet locker. There
was no improvement whatsoever.” Mr. Shewan then reviewed the Photographs and
commented on Mr. Adams’ work depicted in them. For example, in photograph 1 of the
Photographs, Mr. Shewan noted Mr. Adams had not finished off the work. The panels
depicted did not line up. They had to be pulled out and remade. That took a day. In
photograph 3 of the Photographs, Mr. Shewan said he and Mr. Adams had discussed
the work be done in advance. Mr. Shewan was critical of Mr. Adams’ work in that the
seams were bigger than normal. To fix that work, the panel needed to be redone. I
lost my temper to myself. | told Mr. Adams he had used the wrong product. Mr. Adams
said he had used the product | had told him to. | had not.” In photograph 4 — the wet
locker - the issue depicted is the fact the gap shown is greater than one eighth of an
inch. According to Mr. Shewan, this was “the last straw for Mr. Adams. | could not have

him work on the guest quarters if he thought this work was good.”

[126] Defence counsel asked Mr. Shewan to describe his discussion with Mr. Adams
about these issues. He stated, I don't recall what | said off hand....| pointed out the
gaps and the glue and said it was not acceptable.” When asked whether he had offered
to help Mr. Adams with his work, Mr. Shewan said, “| showed him different ways to do
things. There is more than one way to build things. There are quick ways and slow

ways to build things. | would show Mr. Adams if | saw him going the wrong way. |
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would suggest he try another way or we would discuss an alternate way to do the work.”
Mr. Shewan went on to say he would have these discussions with other employees “as

recently as this week.”
[127] Mr. Shewan also commented on Mr. Adams’ work ethic. He stated:

Some days he [Mr. Adams] was right into doing the work. Other days you
could see he was not interested in doing it. | would see Mr. Adams talking
and socializing. He would walk around more often. He was trying to be
friends with everyone. | saw him leave his work station to socialize. He
would go to the crew quarters and get a chocolate bar. You are not
supposed to eat the crew’s food....Many times | saw Mr. Adams socializing
and not working. It impacted our and other departments.

[128] Defence counsel asked Mr. Shewan whether he spoke to Mr. Adams about his

- work ethic. He replied, “When | saw the guys talking, | would intervene. 1 said that they
have to work and get the job done....| can’t say how often | discussed the issue with Mr.
Adams but enough so as to recall it.” Moreover, defence counsel then asked whether
Mr. Adams’ work ethic contributed to Mr. Shewan issuing the Second Warning. After
pausing for a long time, Mr. Shewan replied, “Yes. | think it was issued around the
same time Mr. Adams was late or walking around and socializing.” Mr. Shewan
personally gave the Second Warning to Mr. Adams in the area he was working in at the
time. Mr. Adams was upset. “I could tell by his body language. He could not

understand why he was getting it.”

[129] Mr. Shewan was asked to describe “the incident after the wedding.” He stated
he could “not recall 100 percent what happened. | just know Mr. Adams did not come
back to work for a week after his scheduled return date....| tried calling Mr. Adams and

got an answering machine. | left a message for him to call me. Mr. Adams called a few
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days later, | believe, and said he would be in the following week. | was happy he was

not hurt.”

[130] Defence counsel asked Mr. Shewan about the Termination Notice. He said he
“basically issued it. | spoke to Mr. McCumber and Ms. Betegh and then proceeded. |
terminated Mr. Adams because | didn’'t see any improvement and | need people who
can do more.” After referring to the Photographs, Mr. Shewan said, “The [Yacht] should
be 100 percent. [Mr. Adams] thought it was fine. I did not.” Turning to the Termination
Notice itself, Mr. Shewan was asked about the first sentence of it: “Quality and quantity
of work does not meet the standards of [WYG].” He explained certain standards have

to be met on the Yacht; that there are guidelines that apply in woodworking.

[131] Defence counsel then asked Mr. Shewan about his approach to disciplining

employees. He replied:

| will talk to them first — give a verbal warning. | will try to find out why they
are late; why they are not doing certain projects. Are they coming across
with their best? If they are not even trying, then | will have to discipline
them. The next step is a written warning.

[132] Mr. Shewan was asked why he did not go to a written warning in Mr. Adams case
following the Second Warning noted on it to be a “verbal warning.” He replied. “It's not

a perfect world. | like to give someone the opportunity to correct themselves.”

[133] Mr. Shewan was then asked about the First Warning and why Mr. Adams was
not terminated until January, 2009. He replied, “I thought [Mr. Adafns} deserved a

chance to complete the project. Maybe | was too nice. | felt he should have a chance.”
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[134] Finally, Mr. Shewan confirmed the formal discipline policies of the WYG were
graduated as set out on the First and Second Warnings: a verbal warning, a written
warning, a suspension and then, finally, termination. He also agreed a fork lift driver

had been suspended for reckless driving.

[135] Mr. Shewan testified the warning notices had been in existence “almost from the
beginning — from July or August, 2007. I'd talk to [Ms. Betegh] about how to fill them
out. | would tell her what | wanted to write and make sure | wasn’t doing anything

wrong.”

[136] Mr. Shewan then referenced the Safety Amendment. He said after he received

it, at first, he

took it personally and got upset....I got upset because Mr. Adams and |
had issues. We did not always agree on how things should be done and
on protocols. | thought this was a way to get back at me. | didn't express
my frustration to [Mr. Adams]. A few days later, | asked him to clean up
the tools in the shop — to give a hand. We argued and eventually [Mr.
Adams] gave a hand....I didn’t really discuss the [Safety Amendment] with
Mr. Adams. Maybe a little with Mr. Bettles. This [Safety Amendment] did
not at all form part of my decision to fire Mr. Adams. | let [Mr. Adams] go
because of the things we had spoken about — the quality and the speed of
his work. The [Safety Amendment] had nothing to do with it.”

[137] Then defence counsel asked whether Mr. Shewan discussed the reason for the
termination — the speed and quality of the work — with Mr. Adams at the time he

terminated him. Mr. Shewan replied, “No. The email had nothing to do with it.”

[138] Mr. Shewan observed the safety record of WYG was “pretty good. It takes safety
very seriously.” He stated the safety officer has developed safety protocols for various

issues such as Conﬂnedv spaces, lights, permits and finishing. Moreover, he met every
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few weeks with the employees. If he noticed issues, he would discuss them with those
involved. Mr. Shewan observed there were some safety protocols in place prior to Mr.

Adams’ termination date.

[139] On cross examination, Mr. Shewan acknowledged he only reviewed the Time
Sheets for the codes for the work done. The office personnel would note on the

individual Time Sheet whether an employee was late.

[140] In terms of the storage locker, Mr. Shewan thought the work started on that
project perhaps in the spring of 2008. Claimant’s counsel asked whether there was a
deadline to finish the work. Mr. Shewan testified that when one started a project like
that, they would discuss the timelines. The storage locker was still not done some 2

and a half years later. Other areas of the Yacht had taken precedence.

[141] Mr. Shewan agreed he “never did give Mr. Adams a written warning regarding
the storage locker; only a final warning.” Moreover, when asked by claimant’s counsel
whether he had given Mr. Adams a written document setting out what steps he was
required to take in order to improve his performance, Mr. Shewan stated he “would do a
verbal warﬁing regarding what [Mr. Adams] needed to improve.” He maintained he
gave Mr. Adams those verbal warnings. Further, Mr. Shewan did “not recall whether he

had done a written performance review of Mr. Adams’s and his work. | do not recall

doing any.”

[142] Finally, Mr. Shewan steadfastly denied the Safety Amendment was on his mind

when he decided to terminate Mr. Adams.
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Ms. Betegh's Version of Events

[143] Ms. Betegh is the Project and Operations Manager for WYG. Her duties include
responsibility for project services. This includes scheduling, accounts payable, payroll,
purchasing, shipping and receiving, and site maintenance. Her duties in relation to
scheduling include following the particular project from beginning to end. This includes
working with the project managers and supervisors and keeping track of the actual
performance. Mr. Adams was already an employee of WYG when Ms. Betegh joined it

in June, 2007.

[144] Ms. Betegh described the WYG's policy regarding employee attendance as an
“evolving structure.” She testified the Memo was given to all employees so they knew
the hours of work. Initially, the Time Sheets alone were handed in. Later, once the key
scan at the gate replaced the punch clock, the company used the swipe cards. The
latter were brought in toward the end of July, 2007. Once that procedure was adopted,
the attendance policy as set out in the Memo was adopted. The Memo was given to
new employees as part of their hiring package when hired. For those already on staff,
they got the Memo with their pay cheque. If the Memo was amended, the amendments
were sent with the paycheques. There was also a copy of the Memo posted on the

wall by the time clock.

[145] Ms. Betegh described how Mr. Adams’ Time Sheets were checked. She
conceded it was “possible — it had happened- that the swipe cards could be swiped

after 8:02 a.m. and an employee would not be marked late on the Time Sheet.
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[146] Moreover, Ms. Betegh testified there were 83 late entries on Mr. Adams'’s Swipe
Records. That was a “very high rate” of being late. She explained the employees were
told if they were going to be late, they were to call WYG's main telephone number so it
could make a formal note. WYG tried to get those messages attended to by 8 a.m. If
the message was received after 8 a.m., the receptionist would radio the supervisor.
The “formal [telephone message] notes”, entered into evidence (the “Messages”), were
kept at the main desk. It was the job of the administrative clerk to complete them. If
that person was absent, then someone else would complete them. According to Ms.

Betegh, no messages were received from Mr. Adams.

[147] Ms. Betegh then explained the discipline policy of WYG. WYG wanted to have
an environment where people got élong. Initially, a supervisor would speak informally to
an employee. If that did not work, then the employee would receive a written warning.
The written warning was the employee’s “opportunity to improve.” Unless the employee
demonstrated direct insubordination, he would be given the opportunity to correct his
behaviour. Employees were dealt with on a case by case basis. There were “a lot” of

other employees who were spoken to regarding attendance matters.

[148] Turning to the issue of safety, Ms. Betegh testified WYG took it very seriously. It
hired its safety officer in October, 2007. Thereafter, he prepared the safety manual.
Each employee received a safety orientation, a checklist and was trained in relation to

the equipment.

[149] Defence counsel asked Ms. Betegh about her relationship with Mr. Adams. She

explained, as a result of purchasing issues, she and Mr. Adams “had conflict.”
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Moreover, they had some conflict over the items which were to be replaced as a result

of the fire which had occurred.

[150] On cross examination, claimant’'s counsel spent some time dealing with the
Messages. Initially, Ms. Betegh maintained the Messages represented “all telephone
messages for the people who called us between June, 2007 to January, 2009.
However, she did concede that receptionist could have spoken to scme employees who
called in, although “it did not appear to us [that was the case]. It was possible — |
suppose so — Mr. Adams could have called in and spoken to someone so there would
be no record.” Moreover, Ms. Betegh ageed there was onfy one Message between
June, 2007 to January, 2009 where someone was noted to have called in either sick or
late. She agreed “it was possible Mr. Adams had called in and there was no record of

that. The policies got stricter after Mr. Adams left.”

[151] Turning to the issue of performance reviews, Ms. Betegh agreed although they
were in place while Mr. Adams was employed with WYG and were referred to in the
Memo, she did not know why his supervisor had not completed one. She had not seen
one. When pressed as to whether she was aware of a performance review having been
done for Mr. Adams, Ms. Betegh replied, “I have not reviewed Mr. Adams' file so | don't
know at this point. One is to be done within a year....The Memo was done after Mr.

Adams was hired. | don't know if he had his performance reviews done.”

[152] Ms. Betegh also agreed the Memo stated an employee could be fired

immediately if he stole company property or that of another employee. However, it did
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not stipulate an employee could be fired immediately for being late éince WYG could not

legally do that.

[153] Claimant’'s counsel then turned to WYG’s discipline policy as set out in the First
and Second Warnings. He suggested there were 4 degree of warnings as evidenced
on the face of the First and Second Warnings: a verbal warning, a written warning,
suspension and termination. Ms. Betegh stated, “A suspension is not a necessary step.
| agree there are 4 options but they are not all mandatory.” Yet, Ms. Betegh agreed the
purpose of a warning was so an employee could improve his behaviour. Moreover, she
also conceded the purpose of the “Next Action” line on each of the First and Second

Warnings was to warn the employee of the next step if their behaviour continued.

[154] Ms. Betegh was unable to confirm whether WYG had reviewed all of Mr.
Adams’s Time Sheets following the issuance of the First Warning. “I cannot say with
certainty. | would think so but | don’t recall. The supervisor did not have to get the
report [the Swipe Records] from the payroll clerk so | cannot say. | am assuming the
supervisor did because that would be the correct protocol.” Moreover, Ms. Betegh
agreed that if Mr. Adams sometimes swiped his security card after 8:05 a.m., his pay

was not docked.

[155] Moreover, Ms. Betegh did not agree with the suggestion that after Mr. Adams’s
Time Sheets were received where he was late, one option was to dock his pay while
another was to give him a second, or written, warning. She said, “That’s the

supervisor's call. We do not do administrative warnings.”
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[156] Claimant's counsel then asked whether Ms. Betegh agreed that following the
First Warning, WYG did not give Mr. Adams any further written warnings about either
his absenteeism or lateness. She replied, “l would have to check. | cannot say. |

believe, no.”

[157] Finally, claimant’'s counsel asked in reference to the Second Warning, whether it
was the practice of WYG to monitor an employee’s performance after i
warning. Ms. Betegh replied, “Yes, the supervisor is told to follow up. There is no

formal paperwork required though....| am not aware of any further written warnings

being given to Mr. Adams after the Second Warning.”

The Law -

[158] Both counsel provided the Court with their authorities, all of which | have read
and considered. | have appended as Schedules “B” and “C” respectively to these
Reasons for Judgment the indexes to the claimant’s and the defendant’s authorities. |
do not intend to review each case as they are all dependant on their own unique’fac’cs‘
Rather, | have set out the geheral principles which govern in wrongful dismissal cases. |

did not understand there to be a dispute between the parties as to the applicable legal

principles.

[159] | am to apply the principles of law set out below. | have adopted some of the
statements of law as set out in the Claimant’s written submissions as referenced in the
case authorities since | have satisfied myself, after a review of the cases, they

accurately set out the applicable law.
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Just Cause.

[160] At common law, an employer has the right to dismiss an employee for
misconduct, disobedience or incompetence, or for a repudiatory breach of the
employment contract. The employer bears the onus of demonstrating that cause exists
for the employee's discharge. In Howard Levitt, The Law of Dismissal in Canada, 3rd |
ed. at 6-1, the author explained that: "The employer must prove cause on the balance
of probabilities, based on a finding of real incompetence or misconduct, rather than
simple dissatisfaction with performance or concern as to potential misconduct.” Levitt
cautioned at 6-2, that: "Since dismissal without notice is such a severe punishment, it
can be justified only be misconduct of the most serious kind." (see: Baumgartner,

paragraph 16).

[161] Cause for dismissal must be determined objectively. The subjective reactions or
honest intention of the company in terminating the employee are not standards utilized
by the court. If cause, objectively determined, does not exist, the employee must be

provided with reasonable notice. (see: Daniel, paragraph 38)

[162] There is no fixed rule of law defining the degree of misconduct that justifies
dismissal: see Essery v. John Lecky & Co. (1986), 60 Nfld. & P.E.l.R. 219

(P.E.LS.C.).

In R. v. Arthurs, [1967] 2 O.R. 49 at 55 (C.A.), rev'd [1969] S.C.R. 85,
Schroeder J.A. (in dissent) provided his definition as follows:

If an employee has been guilty of serious misconduct, habitual
neglect of duty, incompetence, or conduct incompatible with his
duties, or prejudicial to the employer’s business, or if he has been
guilty of wilful disobedience to the employer's orders in a matter of
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substance, the law recognizes the employer's right summarily to
dismiss the delinquent employee.

To decide whether misconduct constitutes just cause, a court must consider
the nature of the misconduct and the consequences arising from the
misconduct, within the totality of the employment context, including the nature
and history of the employment relationship. In McKinley v. BC Tel, [2001] 2
S.C.R. 161 at para. 57, the Supreme Court of Canada outlined the proper
approach as being a "contextual" one that:

examines each case on its own particular facts and circumstances, and
considers the nature and seriousness of the dishonesty in order to
assess whether it is reconcilable with sustaining the employment
relationship. Such an approach mitigates the possibility that an
employee will be unduly punished by the strict application of an
unequivocal rule that equates all forms of dishonest behaviour with just
cause for dismissal. At the same time, it would properly emphasize that
dishonesty going to the core of the employment relationship carries the
potential to warrant dismissal for just cause. (see: Baumgartner,
paragraph 16)

[163] The contextual analysis was emphasized by the Supreme Court of Canada in
McKinley v. BC Tel, 2001 SCC 38, [2001] 2 S.C.R. 161, where lacobucci J., writing for

a unanimous court, held at paragraph 29:

When examining whether an employee's misconduct -- including
dishonest misconduct -- justifies his or her dismissal, courts have often
considered the context of the alleged insubordination. Within this analysis,
a finding of misconduct does not, by itself, give rise to just cause. Rather,
the question to be addressed is whether, in the circumstances, the
behaviour was such that the employment relationship could no longer
viably subsist. (see: Claimant’'s Submissions, paragraph 18)

[164] This contextual analysis is required in order to properly decide whether
termination is an appropriate response to alleged misconduct. This was made clear by

lacobucci J. in McKinley, who stated at paragraph 53:

Underlying the approach | propose is the principle of proportionality. An
effective balance must be struck between the severity of an employee's
misconduct and the sanction imposed. The importance of this balance is
better understood by considering the sense of identity and self-worth
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individuals frequently derive from their employment, a concept that was
explored in Reference re Public Service Employee Relations Act
(Alberta), [1987] 1 S.C.R. 313 (S.C.C.), where Dickson C.J. (writing in
dissent) stated at p. 368:

Work is one of the most fundamental aspects in a person's life,
providing the individual with a means of financial support and, as
importantly, a contributory role in society. A person's employment is
an essential component of his or her sense of identity, self-worth
and emotional well-being. (see: Claimant’s Submissions,
paragraph 19)

[165] As to insubordination justifying cause for dismissal, Levitt in The Law of
Dismissal in Canada (supra) at p. 142 cites Heyes v. First City Trust Co. (December

4, 1981), MacKinnon J. (B.C.S.C.) at p. 9:

Wilful disobedience is, of course, a ground upon which an employer may
dismiss without notice. In order to justify the dismissal on those grounds
there is an onus upon the defendant to establish there were acts wilfully
carried out by the employee in defiance of clear and unequivocal
instructions of a superior or refusal to carry out policies or procedures
well-known by the employee as being necessary to the fulfilment of the
employer's objectives.

It is clear that "wilful” is the operative word when assessing employees
disobedience of company orders. (see: Daniel, paragraphs 40 and 41)

[166] If incompetence is the ground for dismissal, the employer must show more than
mere dissatisfaction with the employee’s work. It is not sufficient to show the employee
was either careless of indifferent. The court, in Bogden v. Purolator Courier Ltd., set

out the test at paragraphs 59 and 60 as follows:

To establish cause on the basis of incompetence the employer must show:

1)The level of job performance that it required and that the level required
was communicated to the employee.

2)That it gave suitable instruction to the employee to enable him to meset
the standard.

3)That the employee was incapable of meeting the standard.



Adams v. Washington Yachting Group ULC Page 49

4)That there had been a warning to the employee that failure to meet the
standard would result in his dismissal. (Van Houwe v. Intercontinental

Packers Ltd. (1987), 59 Sask. R. 178).

In his text on wrongful dismissal, The Law of Dismissal in Canada, (second
edition), Howard Levitt further breaks down these requirements into their
components and considers how the courts have dealt with these requirements.
Among his consideration of these principles the following relevant observations
are made at pages 182-195:
1) The standard of incompetence which is required to constitute cause
for discharge must be serious or gross.
2) Warnings must be issued.
3) The employee must be given a reasonable opportunity to improve
after the warning.
4) Generally an employee cannot be terminated for cause while
performance is still improving.
5) An employer must, in general, demonstrate that an employee's
performance is worse than that of other employees in the same
category.
6) If an employee has advised the employer of his capabilities at the
time of hiring and is hired on that basis then the employer cannot
increase its standards and fire the employee for not meeting those
standards.
7) The employer must establish that it did not do anything to contribute
to the employee’s problems such as a failure to support the employee or
to motivate him.
8) There cannot have been recent positive evaluations prior to the
termination as these evaluations will serve to represent to the employee
that his performance was satisfactory.

[167] The test can thus be described as involving two steps: first, the employer must
establish the employee's misconduct on a balance of probabilities; second, the
employer must establish that the nature or degree of misconduct warranted dismissal

(Baumgartner, paragraph 16).

Duty to Warn

[168] The law is clear that an employer has a duty to warn the employee of the gravity

‘of his or her situation, and that if the behaviocur continues, it could result in the
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employee’s dismissal. Inthe Law of Dismissal in Canada, Levitt put it this way at 6-7:
“Before an employee is terminated for cause, he or she should be advised that the
misconduct is a matter of serious significance and its continuation could place his or her

employment in jeopardy.” (see: Baumgartner, paragraph 16).
Condonation

[169] If the employer condones an employee’s conduct, the employer cannot thereafter
summarily dismiss the employee. The principles applicable to the law of condonation

were summarized in Keighan v. Kool-Fire Ltd., at paragraphs 28 through 30:

In my view, the law in this regard is correctly set out by Thompson, J. in Tracey
v. Swansea Construction Co. Ltd. 1965, 1 O.R., 203, where at pages 218
and 220 he stated as follows:

While a master, upon becoming aware of a servant's misconduct
sufficient to justify immediate dismissal, is entitled to a reasonable time
to decide whether or not he will dismiss, yet, if he retains the servant for
any considerable time after discovering his fault, he condones such
conduct and is not entitled subsequently to dismiss him on account of
that which he has condoned: Smith's Law of Master & Servant, 8th ed.,
p. 80; Boston Deep Sea Fishing & Ice v. Ansell (1888), 39 Ch. D. 339
at p. 358; Phillips v. Foxall (1872) L.R. 7 Q.B. 666 at p. 680; Labatt's
Master & Servant, p. 599....

While no master is obliged to retain in his employ a servant, under a
contract of indefinite hiring, with whom he is not satisfied for any reason
whatsoever, yet such servant, of course, may not be dismissed without
reasonable notice unless there is just cause for dismissal in accordance
with established principles.”

And then at page 220:

The simple position appears to me to be this. The defendant desired to
dismiss the plaintiff. If there was misconduct or default sufficient to
justify discharge it had one of two courses open to it. It could have
summarily dismissed for cause or it could have decided to overlook,
waive or condone the misconduct and terminate upon notice, or
payment in lieu of notice, in accordance with the provision of the
contract for termination implied by law. It could not do both, for one
would operate as a repudiation of the contract for a breach thereof, and
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the other, conversely, would operate as an affirmation of the contract
and the adoption of its Provision for termination.”

| also accept as being a proper statement of the law certain quotations from
Labatt's Master & Servant found in the judgment of Bryant, Dist. Ct. J. in
Chow v. Paragon Cafe Limited, [1941] 3W.W.R., p. 80, at p. 89, where the
following is found: -

But the retention of the servant after the breach (of duty) has been
discovered will, under some circumstances, warrant the inference that it
has been condoned in such a sense as to be no longer available as a
ground of dismissal: Labatt's Master and Servant, p. 598.

A defaulting servant who is allowed to continue or resume the
performance of duties under circumstances which import a waiver of his
default is, of course, in the same position, in respect of his right to enforce
the master's obligations, as if he had never been guilty of a breach of
duty. Accordingly, if he is discharged without a valid cause, he is entitled
to recover damages on the ordinary footing, and without any reference to
the fault which was condoned. Labatt's Master and Servant, p. 599."

[170] There is an interrelated concept to that of condonation. It is this: the cumulative
impact of the employee’s poor performance. In Khunkhun v. Continental Steel Ltd.,
Mr. Justice Brenner (as he then was), at paragraphs 26 through 29, set out the

following:

The defendant relies on the authorities in paragraphs 3.22 and 3.23 of
Wrongful Dismissal by David Harris (1989 ed.). In particular, the
defendant cites Atkinson v. Boyd Phillips & Co. Limited (1979), 9
B.C.L.R. 255 (BCCA) and Ross v. Willards Chocolates, [1927] 2 D.L.R.
461.

In paragraph 3.22 of Wrongful Dismissal, Harris addresses the issue of
the cumulative impact of poor performance versus condonation. The
authorities referred to stand for the proposition that an employer who
continues to employ a servant with full knowledge of the servant’s
misconduct cannot subsequently dismiss for the condoned offence(s).
This is subject to an implied condition of future good conduct and if new
misconduct arises, the old offences may be invoked and “put in the scale
against the offender as cause for dismissal.”
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In a case of a series of failings over time, a trial judge must not assess
each failing independently to see if any one would justify dismissal. The
court in Atkinson, adopting the decision of Galt, J. in Willard’s
Chocolates, said that a trial judge must not merely assess each default
on its individual merits, but rather must also consider the impact of their
cumulative effect.

[171] At paragraph 45 of the Atkinson case, Robertson J.A. (as he then was) stated

the following:

Upon this, counsel for Boyd, Phillips cited Ross v. Willards Chocolates
Ltd., [1927] 2 D.L.R. 461 (Man.), where Galt J. said at pp. 469-70:

It is not always easy for an employer who finds an employee
thoroughly unsatisfactory and deficient in obedience or competence
to point to a single instance which would justify his summary
dismissal. But | do not think it is necessary to rely on such a single
instance where the employee’s conduct shows a general laxity and
disregard of instructions in a business requiring energy, accuracy of
accounts, and strict adherence to instructions, such as this
business required.

With this statement | agree, and | think that it applies equally to the
circumstances of the business here.

What degree of general laxity and disregard of instructions will warrant
dismissal without notice? There can be no precise answer, but | find assistance
in this passage in the advice of the Judicial Committee in an Indian appeal,
Jupiter General Ins. Co. Ltd. v. Shroff, [1937] 3 All E.R. 67 at 74:

"... their Lordships have yet to determine ... whether the misconduct of
the respondent was not such as to interfere with and to prejudice the
safe and proper conduct of the business of the company [the employer],
and therefore to justify immediate dismissal. It must be remembered that
the test to be applied must vary with the nature of the business and the
position held by the employee, and that decisions in other cases are of

little value.”

Reasonable Notice
[172] If an employer dismisses an employee without just cause, the employee is

entitled to reasonable notice or payment in lieu. What is reasonable must be decided

with reference to each employee. The court is to have regard to the character of the
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employment, the employee’s length of service, the employee’s age, and the availability
of similar employment, having regard to the employee’s experience, training and

qualifications (see: Bardal v. Globe & Mail Ltd. at paragraph 21).

[173] In addition to the above, the court is to consider the nature and viability of the
particular industry and the general economic conditions of the area where the employee
might be expected to seek aiternative employment (see: Bogden v. Purolator Courier

Ltd. at paragraph 93).

[174] Where the employer has pleaded that the employee has failed to mitigate his
damages, the defence has the burden of proving that first, there was a lack of effort on
the employee’s part to search for alternative employment; second, that comparable
employment was available had the employee made appropriate efforts to secure it (see:

Baumgartner at paragraph 153).

The Claimant’s Position

[175] Counsel for the claimant submits Mr. Adams was wrongfully dismissed for the
reasons that follow. First, counsel submits WYG has failed to prove on a balance of
probabilities Mr. Adams was absent without excuse as claimed by it. WYG did not give
Mr. Adams a warning notice as a result of his alleged unexcused absence following his

honeymoon in September, 2008.

[176] Second, and alternatively, assuming Mr. Adams was absent as alleged, then it is

submitted WYG did not follow its policies and procedures regarding dismissal. Notably,
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neither the First nor the Second Warning indicated that further infractions could resultin

termination.

[177] Third, between from the date of the First Warning to January 6, 2009, WYG did
not provide Mr. Adams with any other formal warnings about his arrival times at the
workplace nor his absenteeism. It is submitted WYG never warned Mr. Adams his late
arrival at the worksite or his absenteeism could result in his dismissal from his

employment.

[178] Fourth, WYG did not provide Mr. Adams with any written warnings about the

quality of his work on the Yacht.

[179] Fifth, and alternatively, even if Mr. Adams’ conduct at work was sufficient so as to
justify dismissal, then WYG subsequently condoned his conduct such that the prior
con‘duct poor conduct cannot now be relied on by WYG. Specifically, in relation to any
alleged tardiness for work, it is submitted there were consequences in that Mr. Adams’
pay was docked, albeit inconsistently. Moreover, WYG gave Mr. Adams raises in pay
following any tardiness. It is further submitted WYG condoned Mr. Adams work hours in
that it applied a method of discipline — a financial penalty- without any indication to him

further discipline, and specifically, dismissal, could result.

[180] Finally, it is submitted there is no evidence WYG suffered prejudice as a result of

Mr. Adams’ late arrival to the worksite.
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[181] Therefore, counsel for Mr. Adams submits the applicable principles of law, once

applied to the facts of this case, will result in the court finding Mr. Adams was wrongfully

dismissed by WYG.

[182] If the court concludes Mr. Adams was wrongfully dismissed, the claimant submits

he is entitled to reasonable notice of 4 months or $16,665.

The Defendant’s Position

[183] Counsel for WYG submits it had just cause to terminate Mr. Adams’ employment
with it based on the following grounds. First, it submits Mr. Adams was frequently late
from work without warning which was in direct contravention of WYG's employment
policies. Second, Mr. Adams could not complete his work tasks on time due, in part, to
his attendance problems and work ethic. Third, Mr. Adams work did not meet the
standards of WYG. That being the case, the defence submits Mr. Adams was
dismissed for just cause following the principle of cumulative cause as set out in

Atkinson v. Boyd et al, supra.

[184] Counsel for WYG submits the evidence of Mr. Shewan and the other defence
witnesses ought to be preferred for a number of reasons since Mr. Adams’ evidence is
“inconsistent and not in harmony with the preponderance of the probabilities in his
situation.” Relying on Faryna v. Chorny, (1951) B.C.J. 152 (BCCA), the defence asks

the court to find the defence witnesses more credible where conflicting evidence exists.

[185] Moreover, the defence relies on a number of case authorities which it submits

are “applicable to this case,” all of which | have read and considered.
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[186] Further, WYG submits it did not condone Mr. Adams’ behaviours as set out in the
First and Second Warnings even though many months passed following them. It
submits, relying on case authorities, that at all times, Mr. Adams knew he had to
improve his attendance and work effort. “While he may not have been explicitly told that
if he did not improve he would lose his job, courts have found just cause where
employees have to been explicitly told that their employment is in jeopardy if they

continue with their behaviour.”

[187] Finally, counsel for WYG submits since WYG “is not a particularly sophisticated
managerial arrangement” and was in the process of establishing workplace policies and
procedures, “the lack of disciplinary documentation should not preclude a finding of just

cause in this case.”

Discussion

[188] A threshold issue | must determine is the reliability and credibility of the evidence
of each of Mr. Adams and the representatives of WYG so as to resolve the central
conflicts in the evidence. That analysis will determine the findings of fact that | must
make in this case. This issue was addressed by counsel for WYG in its written

argument. It was not addressed by counsel for Mr. Adams in his final submissions.

[189] Counsel for WYG submits where there are conflicts in the evidence between Mr.
Adams and Mr. Shewan, the court should accept Mr. Shewan’s evidence and that of
Ms. Betegh since they “were more credible.” It relies on the following test as set out at

paragraph 11 of Faryna v. Chorny, a decision of our Court of Appeal:
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The credibility of an interested witness, particularly in cases of conflict of
evidence, cannot be gauged solely by the test of whether the personal
demeanour of the particular witness carried conviction of the truth. The
test must reasonably subject his story to an examination of its consistency
with the probabilities that surround the currently existing conditions. In
short, the real test of the truth of the story of a witness in such a case must
be its harmony with the preponderance of the probabilities which a
practical and informed person would readily recognize as reasonable in
that place and in those conditions. Only thus can a Court satisfactorily
appraise the testimony of quick-minded, experienced and confident
witnesses, and of those shrewd persons adept in the half-lie and of long
and successfui experience in combining skilful exaggeration with partial
suppression of the truth. Again a witness may testify what he sincerely
believes to be true, but he may be quite honestly mistaken. For a trial
Judge to say "l believe him because | judge him to be telling the truth”, is
to come to a conclusion on consideration of only half the problem. In truth
it may easily be self-direction of a dangerous kind.

[190] While the Faryna case provides some guidance to the Court, there are other
factors which the court can use to assess the reliability and credibility of a witness'’s
evidence. Those factors, although discussed by my sister judge Rounthwaite in the
criminal context in R. v. Parent, '[2000] BCJ 2772 (B.C. Prov. Ct.), are nonetheless

instructive. The factors for the Court to consider include the following:

1. The witness's ability to observe events, record them in memory, recall and
subsequently describe them accurately. For example, could the witness'’s
memory be impaired by alcohol, drugs, age or a medical condition such that

their ability to recall the event could be open to question?

2. The internal consistency of the evidence. Does the witness give different
versions of events such that his/her evidence changes between direct

examination and cross examination?
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3. The external consistency of the evidence; that is: is the witness’s evidence

consistent with other independent reliable evidence accepted by the court?

4. Does the witness has anything to gain or lose by giving particular evidence?
Does the witness have motives to lie or mislead the court, such as bias,

prejudice or advantage?

5. What is the attitude and demeanour of the witness? |s the witness biased,
evasive, belligerent or inappropriate in responding to questions? If so, that
may well detract from the witness'’s credibility. Does the witness appear
sincere and straightforward? Does the witness make fair concessions when
asked particular questions? I)f so, that may well enhance a witness’s

credibility.

In assessing the witness’s demeanour, a judge should consider all possible
explanations for a witness'’s attitude including any cultural or individual factors
which may affect the withess’s demeanor. Because of the danger that a
witness’s demeanor can be misinterpreted, | do not rely on this factor alone

nor do | put undue weight on it.

6. The unavoidable reconstructive process of memory.

7. Finally (as the Faryna case points out), what is the sense of the evidence?
When weighed with common sense, does it seem impossible or unlikely?
What is the inherent probability or reasonableness of a witness'’s account?

Shortly put, does the evidence make sense?
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[191] First, let me make a general comment in relation to each of the witnesses. There
is no suggestion any of the witnesses’ ability to recall events was impaired in any way.
That is to say, there is no suggestion here any of the witnesses’ minds, and thus their

ability to recall, were clouded by age, a medical condition, alcohol or drugs.

[192] For the reasons that follow, and applying the above considerations, | am
tisfied, and find, the evidence of both Mr. Adams and Mr. Bettles to be both reliable
and credible. Where there are conflicts in the evidence between Messrs. Adams and
Bettles as opposed to Mr. Shewan and Ms. Betegh, | prefer the evidence of Messrs.

Adams and Bettles.

[193] First, | find both Mr. Adams’ and Mr. Bettles’ evidence to be internally consistent.
| did not hear at the time each testified, nor do | see now on a review of the evidence,
any areas where either Mr. Adams or Mr. Bettles contradicted themselves on any

material point.

[194] Second, | also find the evidence of Mr. Adams to be consistent with other
evidence which | find to be reliable. | am referring to the Time Sheets and the Swipe
Records. For example, Mr. Adams testified the attendance policy and that of docking
an employee’s pay when late was not consistently applied by WYG. | have noted at
paragraph 26 above instances where such a statement is verified by these records. |
have also found other instances where this occurred: see and compare the Swipe
Records of May 29, June 26, and July 2, 2008, for example. Those are instances
where, consistent with his testimony, Mr. Adams entered the boat yérd after 8:02 a.m..

yet his pay was not docked as reflected on the Time Sheets.



Adams v. Washington Yachting Group ULC Page 60

[195] Third, Mr. Shewan did not contradict either Mr. Adams or Mr. Bettles on a
number of points in their evidence, albeit in some cases, more minor aspects of it. For
example, Mr. Adams testified he had supervisory duties; Mr. Shewan also testified to
the same effect. Further, Mr. Bettles testified he and Mr. Adams could see each other's
work on the Yacht. Mr. Shewan also acknowledged this. As can be seen above from
the recitation of the evidence, there are also many other examples. In my view, this

enhances the reliability and credibility of each of Mr. Adams’ and Mr. Bettles’ testimony.

[196] At paragraph 27 of his written submissions, counsel for WYG has set out a
number of “aspects of the claimant’s testimony [which] are inconsistent and not in
harmony with the preponderance of the probabilities in his situation.” | have carefully
reviewed the points raised by defence counsel. With respect, | cannot agree with some
of his statements as to what the evidence in this case disclosed such that the evidence
of Mr. Adams and Mr. Bettles should be rejected. For example, the defence submits
“Both the claimant and Mr. Bettles testified the defendant did nothing about safety at the
wd}ksite.” I cannot find such a broad statement in Mr. Adams evidence; see his

evidence on this issue set out at paragraphs 44 and 45 above.

[197] Moreover, defence counsel submits Mr. Adams testified on cross examination he
“did not think that [he] had to improve his attendance and work attitude after having

received either verbal or written warnings; that Mr. Shewan told [him] he need not worry
about a written warning because it was a mere formality.” | note the latter assertion'was

never put to Mr. Shewan in his direct examination.
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[198] Further, my impression of Mr. Adams as he testified was that he answered all
questions in a straightforward manner. In short, I did not find any of his answers to be

evasive. | also found the same was true of Mr. Bettles.

[199] Tumning to Mr. Bettles, the defence submits he too gave contradictory evidence:
he testified no one was disciplined at the WYG workplace and then contradicted that
statement by stating that an employee had been suspended. Again | find that is an
overbroad characterization of Mr. Bettles’ evidence. | have set out at paragraph 89 Mr.
Bettles’ evidence as to the enforcement of the policy regarding being late to work. | find
he did not suggest “no one was disciplined.” Rather, he suggested it occurred in rare

situations, but it nonetheless did occur.

[200] Also, defence counsel submits Mr. Bettles testified WYG “did nothing about
safety at the worksite, and that he then contradicted himself by acknowledging an
employee had been suspended for a safety violation.” | also respectfully disagree with
that characterization of Mr. Bettles’ evidence. | find Mr. Bettles’ evidence was to the
effect that safety was a concern but he did not agree with the approach taken by WYG
in that regard. That is what led him and Mr. Adams to create the Safety Amendment

(see paragraphs 93 through 95 above).

[201] Let me now comment on the reliability and credibility of Mr. Shewan'’s and Ms.
Betegh's evidence. As | have indicated above, | found it their evidence to be less
reliable and credible than that of Mr. Adams and Mr. Bettles. | will deal first with Mr.

Shewan.
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[202] First, | found Mr. Shewan'’s evidence to be less than precise. For example, he
did not testify with any specificity as to any instances or verbal warnings he may have
given Mr. Adams regarding areas of his work Mr. Shewan felt were unsatisfactory. |
formed the clear impression, and find, there was a vagueness about Mr. Shewan’s
evidence, likely due to an inability to recall clearly what had transpired between him and
Mr. Adams. For example, when defence counsel asked Mr. Shewan whether he spoke
to Mr. Adams about his work ethic, he replied, “When | saw the guys talking, I would
intervene....” In my view, this lack of precision clearly detracts from the reliability of Mr.

Shewan’s evidence.

[203] Moreover, | note that at no point in the evidence was Mr. Shewan ever asked
whether he specifically told Mr. Adams that if, for example, his tardiness, continued that
would result in certain specified consequences. See for example paragraph 110 above.
Mr. Shewan'’s remarks to Mr. Adams are directed more to issues of his advancement
rather than any disciplinary action that may result if the tardiness continued. See also

paragraph 126 in relation to the quality of work issue.

[204] Second, Mr. Shewan (and Ms. Betegh also) testified to schedules which had to
be adhered to; that Mr. Adams lack of work ethic caused delays in maintaining those
schedules. Such schedules, as independent evidence, were not produced. | also
understood from Ms. Betegh's evidence that the actual performance was measured
against these schedules. | note parenthetically that the failure to produce any such
schedules arguably supports Mr. Adams’ evidence he did not receive schedules which

set out the dates for completion of projects on the Yacht.
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[205] Let me now turn to Ms. Betegh's evidence. | also found it to be problematic.
First, she was initially very reluctant to concede an employee could enter the boat yard
after 8:02 a.m. and yet not be marked late on the Time Sheet such that his pay was
docked. Yetas evidenced by Mr. Adams’s Swipe Records and Time Sheets, this was
clearly the case. Moreover, Ms. Betegh testified the Messages represented “all
telephone messages for the people who called us between June, 2007 and January,
2009.” Again, she later, very reluctantly, conceded it was “possible” Mr. Adams could
have called in and spoken to someone so there would be no record.” | note WYG's
own documents clearly show that messages were not always recorded. For example,
the First Warning clearly states Mr. Adams called in sick to work and left a message yet
no such Message was prepared. Again, such evidence supports Mr. Adams’ version of

events.

[206] Second, | found Ms. Betegh to be slightly evasive when pressed on cross
examination as to whether she was aware of a performance review having been done
for Mr. Adams. She stated she “had not reviewed his file so could not say.” In fact,
even though thé Memo states a performance review is to be done annually, no such

document was produced and | find one was not prepared in relation to Mr. Adams.

[207] Against the above, let me now set out what | consider to be the “probabilities” of

what occurred in this case.

[208] First, it is clear, contrary to the defence submission, WYG is an administratively
sophisticated com'pany. Ms. Betegh is an experienced project manager and

administrator who put in place the Memo at WYG. Further, the company had the
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Warning notice. | find it clearly set out a graduated system of disciplinary steps so as to
Clearly bring home to the employee and document for WYG what would occur should an
employee fail to improve his performance. No doubt the purpose of the Warning was so
WYG could clearly identify what the nature of the employee’s problem was and what
would occur next should that problem not be rectified. This enabled both the employee

and the company to be clear on what would occur and also served to document the

situation.

[209] Ms. Betegh stated on cross examination that of the four degrees of warning as
set out on the face of the Wafning, “suspension was not a necessary step....[T]hey are
not all mandatory.” | am not persuaded by her statement in that regard. First, Mr.
Shewan understood there were four levels of discipline (see paragraph 134). Second,
as can be seen from the Warnings, there is graduated system. If suspension was not a
mandatory step in the warning hierarchy, there would have been no need to include it
as the third step - short of termination. Alternatively, if as Ms. Betegh suggested — that
suspension W‘as not mandatory — then one would have thought it would have been
noted as such on the face of the Warning. | find the Warning system in place at WYG
when Mr. Adams was employed there was a graduated system of discipline which was

comprised of a verbal warning, a written warning, suspension and termination.

[210] Let me now turn to each of the grounds upon which WYG alleges it had just
cause to terminate Mr. Adams’ employment to see whether the defendant has proven
on a balance of probabilities each of the grounds relied on. WYG must first establish
Mr.-Adams’ misconduct on a balance of probabilities; second, that the natu%e or degree

of misconduct warranted dismissal.
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[211] First, WYG alleges as cause for dismissal that Mr. Adams was routinely late for
work and he did not provide the company with any advance notice of his intention to
arrive late. | have reviewed the Time Sheets, and while there were days upon which
Mr. Adams arrived after 8 a.rh., there were also many days when he arrived prior to that
time. Moreover, he often left the boat yard after the 4:30 quitting time especially on
those days where he had arrived after 8 a.m. | acknowledge this latter factor is not
controlling. However, given the Swipe Records, it is clear Mr. Adams did sometimes

arrive at work after the 8 a.m. start time.

[212] On May 22, 2008, WYG gave Mr. Adams the First Warning. The First Warning,
indicated to be a written warning, dealt with the issues of tardiness and failing to call into
work when he would not be in that day. | find it is likely Mr. Shewan had spoken to Mr.
Adams prior to this point about his late arrival at work and his attendance. Based on the
~vagueness of Mr. Shewan’s evidence, | cannot conclude it was likely that Mr. Adams
had been verbally warned that if he did not improve in these areas, that would result in a
written warning. However, even if | am wrong in that regard, | am prepared to find Mr.
Adams would have known his tardiness was an issue of concern for WYG at the time he

received the First Warning.

[213] Mr. Adams testified Mr. Shewan told him at the time he gave him the .First
Warning that it was a “formality.” | find there is support for this statement and
understanding by Mr. Adams given the “next action taken” portion of the First Warning
remained blank. No further consequences were specified if Mr. Adams’ tardiness did
not improve. |find it likely Mr. Shewan told Mr. Adams the First Warning was a

“formality.” Further, there is the evidence of Mr. Bettles which | accept, and which is
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also consistent with other evidence in this case that some other employees of WYG

also arrived at the yard after 8 a.m. to start their day. That no doubt reinforced for Mr.

Adams the attendance policy was rather lax.

[214] Moreover, there is no evidence that this First Warning, assuming it can be said to
properly be a second, or written, warning, was ever conducted in a formal meeting with
Mr. Adams where the significance of it may well have been better driven home to Mr.

Adams.

[215] Yet, oddly, following this First Warning, and even though Mr. Adams continued to .
arrive some days after 8 a.m., there is no further mention in the Second Warning about
any tardiness or absenteeism. This further supports the informality with which Mr.
Shewan addressed the issue with Mr. Adams. Moreover, the Termination Notice does
not obviously specifically refer to the tardiness or absence issues. There is a reference
in it to “time loss” but that could refer equally to the “quality and quantity of work” arising

therefrom.

[216] Therefore, even though Mr. Adams was tardy on occasion, which | find has
been proven on a balance of probabilities, neither the First Warning stated, nor did Mr.
Shewan testify, further tardiness would result in further and more severe disciplinary
action being taken. Given the evidence in this case, | am satisfied and find the method
of discipline which WYG applied to employees who came to work after 8:02 a.m., was to
dock their pay. This was set out in the Memo. This was also evident to Mr. Adams by
the inquiries which he made of the payroll staff. Following Tracey v. Swansea, | also

find WYG knew of Mr. Adams’ tardiness for a significant period of time and yet
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continued to retain him as a employee. In the absence of further documented and
graduated disciplinary action being taken prior to January 6, 2009, in all the
circumstances of this case, | find and agree with the claimant’'s submission that by its
actions, WYG condoned Mr. Adams’ tardiness and applied a method of discipline — the
financial penalty — without indicating to him further discipline could result or that his
employment with WYG was or could be in jeopardy. Mr. Adams has beén disciplined in
relation to his tardiness and WYG cannot now rely on that as a ground of dismissal. To
repeal such condonation, WYG was required to communicate formally, and in clear and
unequivocal terms, to Mr. Adams that further tardiness could result in his dismissal. |

find such steps were not taken in this case.

[217] Also, there is no reliable evidence Mr. Adams’ tardiness effected the completion
of projects on schedule, apart from Mr. Shewan'’s bald statement to that effect. | am not
prepared to find such a statement, without more, meets the requisite standard of proof.
Again, there is no documented evidence this was the case. | also note Mr. Shewan’s
evidence, consistent with Mr. Adams’, that the supply of materials hampered the work

on some of the projects Mr. Adams was involved in.

[218] The defence submits Mr. Adams knew he had to improve his attendance and
courts have found just cause where employees may not have been explicitly told their
employment is in jeopardy if they continue with their behaviour. It relies on the -
Glowasky case. | consider the facts of that case to be distinguishable from those at bar
if only for the sole reason the court found in Glowasky the business to be “not a
particularly sophisticated managerial arrangement,” while | find that is clearly not the

case with WYG. It is a sophisticated company and ostensibly knowledgeable as to what
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may be said to constitute good practices when it comes to disciplinary action in relation
to an employee. | refer to the Warning forms. | also disagree with the defence
submission WYG was “in the process of establishing workplace policies and
procedures” such that a failure to adhere to their own policies might be arguably
countenanced. By its own evidence, the Warnings were in place and in use as at May,

2008. The procedures in them were there to be followed. | find they were not.

[219] Second, WYG asserts as a ground for dismissal that Mr. Adams was absent
without excuse from work. It relies on Mr. Adams’ alleged unexcused absence from
work in September, 2008 while apparently on his honeymoon. Has the defendant
proven on a balance of probabilities Mr. Adams was absent without prior approval

during that period? 1 find it has not for the reasons that follow.

[220] First, Mr. Adams’ evidence is that Mr. McCumber and others knew he was going
to be away during that period; that Mr. Shewan had cleared it. Mr. Shewan “could not
recall 100 percent what happened.” Mr. McCumber did not testify. In view of the issues
which | have with the reliability of‘l\/lr. Shewan’s evidence and the vagueness of it, |
prefer Mr. Adams’ version of events. | also note parenthetically the Second Warning,
issued very shortly before September, 2008 refers to “holidays” so evidently there was

an awareness Mr. Adams would be absent.

[221] Second, Mr. Shewan telephoned and left a message inquiring where Mr. Adams
was, which call Mr. Adams later returned. Mr. Shewan appears to have not been

unduly concerned about the alleged unauthorized absence since it was not documented






